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DIGEST OP OASES 

Relating to Railway Traffic decided in the Superior CvwrU of Law. 



CATTLE TRAFFIC.]— 1. Pigs were delivered for carriage from Sligo to Manchester 
under a special contract at a reduced rate, subject to a condition exempting the carry- 
ing company from all liability (including liability for loss, injury, or delay), unless 
occasioned by the intentional and wilful neglect or misconduct of the company's 
servants, acting within the scope of their authority. Some of the pigs so consigned 
were not forthcoming at Manchester. On the trial of an action for the loss thus 
sustained by the consignor, the railway company contended that on proof of the 
special contract they were entitled to judgment, without giving any evidence as to 
why or how the missing pigs were not delivered : — Held, that this contention could 
not be sustained, and that the plaintiff on the facts proved was entitled to judgment. 
Curran v. Midland Great Western Co. of Ireland, [1896] 2 I. R. 183. 

2. Where it is the custom of a railway company to feed animals consigned to them 
for carriage at the expense of the consignor during delay in transit, a request under 
the 41 & 42 Vict. c. 74, s. 33, will be implied, and the railway company incurs liability 
for any loss occasioned by leaving the animals unfed. Ibid. See also Delivery 
within a Reasonable Time. 

COMPENSATION FOR PERSONAL INJURIES.]— 1. The defendants' line crossed 
a public highway on the level. A servant of the defendants lived in a cottage near 
the crossing. His duty was to attend to the gates at the crossing, and on receiving 
notice on a gong of an approaching train to go out on to the line and signal to the 
engine-driver that the line was clear or otherwise. There were lamps on the gates at 
the crossing, which showed, when they were closed across the highway, a white light, 
and when they were closed across the line, a red light. The plaintiff's husband, on a 
dark but dear night in December, called at the gatekeeper's cottage to make an 
inquiry, and having done so, left the cottage to return across the line. Although a 
train had been signalled, the gatekeeper gave him no warning, and did not go out to 
signal the train. The plaintiff's husband attempted to cross at the level crossing, and 
was caught by the train and killed. The train carried lights which were visible from 
the level crossing for a distance of more than 600 yards. The engine-driver whistled 
ten seconds before the train passed over the crossing, which it did at the rate of from 
35 to 40 miles an hour. The engine-driver stated in evidence that when approaching 
the crossing he saw the white light on the carriage gates, but did not receive any 
hand-signal from the gatekeeper : — Held, that there was evidence of negligence on the 
part of the defendants to go to the jury, and also that there was evidence upon which 
the jury might come to the conclusion that there was no want of reasonable care on 
the part of the plaintiff's husband. Smith v. South-Eastern Ry. Co., [1896] 1 Q. B. 
178 ; 65 L. J. Q. B. 219 ; 73 L. T. 614. 

Q This Digest is in continuation of the Digests in Vols. I. — VIII. 
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2. Where a passenger contracts with a railway company by taking a ticket entitling 
him to be carried on a given journey, and he is injured on such journey by a mis- 
feasance for which the company are liable, an action brought by the passenger in the 
High Court of Justice is founded upon tort and not upon contract, within the meaning 
of section 116 of the County Courts Act, 1888, and he can recover his full costs if the 
verdict be for 201., and not merely costs on the County Court scale. Taylor v. Man- 
Chester, Sheffield and Lincolnshire By. Co,, 71 L. T. 596. 

CONVICTION, PUBLICATION OF.]— See Passenger Traffic, 3. 

DELIVERY WITHIN A REASONABLE TIME.]— A railway company accepted 
cattle of the plaintiff at Liverpool at 1.30 a.m. for carriage to Manchester. The cattle 
left Liverpool at 3.40 p.m., and reached Manchester (by special train) at 10.10 p.m. 
The railway company published no time-tables of their arrangements for goods and 
cattle traffic, and the first ordinary goods train to Manchester by which these cattle 
could have been delivered only started from Liverpool at 9.30 p.m. : — Held, that the 
plaintiff could not recover for breach of contract to carry the cattle within a reason- 
able time. 

Apart from special contract, a consignor is bound by the ordinary traffic arrange- 
ments of a railway company, whether published or not ; and the reasonableness of 
such arrangements (which is a matter for the Railway Commission) cannot be 
submitted to a jury. 

Where a railway company publishes no time-tables of goods and cattle traffic 
arrangements, the onus of inquiry lies upon the consignor, and where a consignor has 
delivered goods to a railway company for carriage under an open contract, representa- 
tions made, subsequent to the making of the contract, by a servant of the railway 
company not proved to have authority to make such representations, are inadmissible 
in evidence to modify the contract. Tobm v. London and North' Western By, Co,, 
[1896] 2 I. R. 22. 

GROUP RATES.]— The power conferred by section 29 of the Railway and Canal 
Traffic Act, 1888, to fix group-rates " notwithstanding any provision in any general or 
special Act," cannot affect the rate chargeable, under express statutory provisions, 
for the conveyance of traffic to any terminus which is not included in the group (per 
Lord Watson). Davis v. Taff Vale My. Co., [1895] A. C. 542 ; 64 L. J. Q. B. 488 ; 72 
L. T. 632 ; 11 R. 189. 

JURISDICTION.]— 1. Where a trader is suing a railway company on the ground that 
the company is charging rates in excess of those authorised by statute, the proper 
tribunal to decide the question is a court of law and not the Railway Commission. 
Dams v. Taff Vale By. Co., [1895] A. C. 542 ; 64 L. J. Q. B. 488 ; 72 L. T. 632 ; 11 
R. 189. 

2. The exclusive jurisdiction conferred upon the Railway Commissioners by section 6 
of the Railway and Canal Traffic Act, 1854, applies only to enactments prior to the date 
of that Act, and not to any later enactments. Barry By, Co. v. Taff Vale By, Co,, 
[1895] 1 Ch. 128 ; 64 L. J. Ch. 230 ; 71 L. T. 688 ; 43 W. R. 732 ; 12 R. 76. 

3. The special Act of the B. railway company (passed in 1888, before the Railway 
and Canal Traffic Act, 1888), enacted by section 23, subsection 1, that the T. rail- 
way company should punctually and regularly forward, and afford all reasonable 
facilities for, goods and mineral traffic destined for or coming from the undertaking 
of the B. company, from or to certain specified places, at rates per mile not greater 
than the lowest rate which should for the time being be charged by the T. company 
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for like traffic to or from certain specified docks : and by subsection 3, that if at any 
time, on application made by the B. company to the Railway Commissioners sitting 
as arbitrators, the Commissioners should decide that the T. company had failed to 
give any of the facilities therein provided for, and should not, within reasonable 
time after notice, have remedied such failure, then the B. company might run over 
and use with their engines, carriages, &c., certain specified portions of the railways 
belonging to the T. company : — Held, that, even if subsection 3 applied to a com- 
plaint by the B. company that the T. company had been charging rates higher than 
they were authorised by subsection 1 to charge, it did not confer on the Railway 
Commissioners an exclusive jurisdiction, and that the ordinary jurisdiction of the 
courts to grant an injunction and damages was not ousted : — Held, also, that neither 
section 6 of the Railway and Canal Traffic Act, 1854, passed previously, nor sections 9 
and 10 of the Railway and Canal Traffic Act, 1888, passed subsequently, had the 
effect of giving the Railway Commissioners exclusive jurisdiction. Barry By. Co. 
v. Taff Vale By. Co.. supra. 

LEVEL CROSSING.]— Section 46 of the Railway Clauses Consolidation Act, 1845, 
does not impose upon a railway company, whose line crosses a public footpath, the 
obligation of carrying the footpath over the railway or the railway over the footpath 
by means of a bridge. The Queen v. Bexley Heath By. Co., [1896] 2 Q. B. 74 ; 65 
L J. Q. B. 469. 

2. The plaintiff, a medical man, whose time was of pecuniary value, was, while 
driving along a public highway, detained for twenty minutes at a level crossing by 
the unreasonable and negligent delay of the defendant railway company's servants 
in opening the gates at the crossing: — Held, that the defendants were liable in 
damages to the plaintiff for such delay. Boyd v. Cheat Northern of Ireland By. Co., 
[1895] 2 I. R. 555. 

NEGLIGENCE.] — See Compensation for Personal Injuries. 

PASSENGERS' LUGGAGE.]— Where part of the ordinary luggage of a servant 
which he is taking with him as a passenger by railway is the property of his master, 
and it is injured whilst in the custody of the railway company by their misfeasance, 
the master can maintain an action of tort against the company for the amount of the 
damage, notwithstanding that the contract of carriage is with the servant alone. 

Where a servant is a passenger by a railway that is bound to carry the ordinary 
luggage of a passenger free of charge, his livery is such luggage, although it is the 
property of his master. Meux v. Great Eastern By. Co., [1895] 2 Q. B. 387 ; 64 L. J. 
Q. B. 657 ; 73 L. T. 247 ; 14 R. 620. 

PASSENGER TRAFFIC.]— 1. A railway company is entitled to assign to passengers 
the seats which they are to occupy in the class of carriages for which they have taken 
tickets, and the mere fact of a passenger having taken a seat before one has been 
allocated to him does not preclude the railway company from exercising their right. 
Scott v. Great North of Scotland By. Co., 22 Sess. Ca. 287. 

2. Where a railway company issues a ticket on which a notice is printed that it is 
only to be used to the station named thereon, the passenger holding such ticket, pro- 
vided the notice is brought home to him, is not entitled to travel beyond such station 
and merely pay the ordinary single fare for the extra journey travelled. Such a 
ticket constitutes a special contract between the railway company and the passenger. 
Great Northern By. Co. v. Palmer, [1895] 1 Q. B. 862 ; 64 L. J. Q. B. 316 ; 72 L. T. 
287 ; 43 W. R. 316 ; 15 R. 296. 

3. A railway company is not liable in damages for libel by posting up in its stations 
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bills announcing the names and addresses of persons who have been convicted of the 
offence of travelling without having previously paid the fare, and with intent to avoid 
payment thereof, or of other offences against the railway company's Acts and bye-laws, 
together with the date and nature of the offence and the result of the conviction. 
Buehan v. North British Ry. Co., 21 Sess. Oa. 379. 

STATUTORY OBLIGATION IN A RAILWAY COMPANY'S SPECIAL ACT 
ENFORCEABLE BY THE PUBLIC.]— A clause in a railway company's special Act 
limiting the rates for certain traffic — the result of a parliamentary contest between 
two railway companies — has the effect, not merely of a contract between the two 
companies, but of a statutory obligation which may be enforced by any person charge- 
able with the rates for such traffic. 

" The provisions of a railway Act, even when they impose mutual obligations, differ 
from private stipulations in this essential respect — that they derive their existence and 
their force, not from the agreement of parties, but from the will of the Legislature. 
And when provisions of that kind are not limited to the interest of the parties 
mutually obliged, but impose upon one or other or both of them an obligation in 
favour of third parties, who are sufficiently designated, the obligation so imposed must 
operate as a direct enactment of the Legislature in favour of these parties, and cannot 
be regarded as a mere stipulation inter alios, which they may have an interest but no 
title to enforce " (per Lord Watson). 

In a special Act, promoted by one railway company and opposed by another, running 
powers were given to the promoters over the line of the opponents, but were to remain 
in abeyance so long as the opponents observed certain conditions. Those conditions 
were, that the opponents should " punctually and regularly forward and afford all 
reasonable facilities for goods and mineral traffic destined for or coming from the 
undertaking of the company " (i.e. the promoters) " from and to Treforest or any 
place northward thereof, at rates per mile not greater than the lowest rate which 
shall, for the time being, be charged by " the opponents " for the traffic to or from the 
docks at Cardiff, Penarth, or Barry " : — Held (Lord Morris dissenting), that this 
section imposed obligations upon the railway company to the individual customer, and 
was not a mere statutory contract between the two companies : — Held, also, that the 
" opponents " were not entitled to charge a group rate to and from Cardiff, Penarth, 
and Barry, but that the rate must be calculated upon the actual distance in miles in 
each particular case. Davis v. Toff Vale Ry. Co., [1895] A. C. 642 ; 64 L. J. Q. B. 
488 ; 72 L. T. 632 ; 11 R. 189. 
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Glamorganshire County Council 

v. 

Great Western Eailway Company (No. 2) ( l ). 

Costs— Taxation — Party and Party— Costs of Third Counsel. 

In proceedings before the Railway and Canal Commissioners, the costs of November 27, 
more than two counsel will not be allowed on taxation between party and 1894. 

party, unless the case involves extraordinary complication and difficulty, and is 
one in which a reasonable and prudent man, acting with ordinary prudence, 
would not go into Court without three counsel. 

In applying this latter test, the chance of counsel being absent should not be 
taken into consideration ; but it should be assumed that all the counsel employed 
attend throughout the hearing. 

A railway company, after three days' hearing before the Commissioners, suc- 
cessfully resisted an application that they should afford facilities for passenger 
traffic on a branch railway used only for mineral traffic. Their evidence was 
directed to the requirements of the Board of Trade in respect of a passenger 
line, to the cost of such requirements as applied to the line in question, and to 
the demand existing for passenger traffic facilities on such line. A question of 
law as to the jurisdiction of the Commissioners was covered by authority. The 
railway company estimated the expense of what the applicants sought to compel 
them to do at over 60,000?. 

Held, that the railway company were not, upon the taxation of their party 
and party costs, entitled to the costs of a third counsel. 

This was an appeal by the defendants from the decision of 
the Begistrar, refusing to allow the costs of three counsel on 
taxation between party and party. The application of the 
Glamorganshire County Council against the Great Western 
railway company was dismissed by the Commissioners with 
costs. The case is fully reported in vol. viii. of " The Bail way 
and Canal Traffic Cases/' at page 196. 

(0 Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
B. — VOL. IX. B 
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The defendants were represented at the hearing by two 
Queen's counsel and a junior. 

Upon the taxation of the defendants' costs the Eegistrar 
allowed the costs of two counsel only. 

The defendants brought in the following objections : — 

" The case was one of great public importance. 
- It was necessary to prepare proofs of the facts in very full 
detail. 

The papers necessarily laid before counsel as part of their 
brief on the trial were very voluminous, amounting to about 
1,000 folios, of which a considerable portion consisted of 
figures, estimates and other tables, requiring care and labour 
to understand and use. 

It became unnecessary to proceed with the hearing as the 
applicants' counsel admitted that the decision of the Court in 
the Ely Valley case, on the question of jurisdiction, rendered 
it unnecessary, but it was requisite to supply evidence to 
counsel, and was necessary in view of the probable necessity 
to give evidence on the general merits. 

The number of witnesses in attendance for the defendants 
were twelve. 

For these and other reasons the defendants were justified in 
briefing three counsel, and on the ground that (in the language 
of Lord Justice Turner in Pearce v. Lindsay (*) ) it was ' essen- 
tially necessary for the purpose of doing justice that three 
counsel should be employed, and that two counsel would have 
been over-weighted.' 

The defendants rely also upon the case of Kirkwood v. 
Webster ( 3 ), where Fry, J., in interpreting the ruling of Lord 
Justice Turner, says that this did not mean ' a physical or 
mathematical necessity, but that the case was one in which 
a reasonable and prudent man, acting with ordinary prudence, 
would not have ventured to come into Court without three 
counsel.' 

The defendants also rely upon the decision of Chitty, J. 



0) 1 D. F. & J. at p. 677. 

9 Ch. D. at p. 242 ; 47 L. J. Ch. 880. 
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upon this point in Dashwood v. Magniac ( x ) in support of their 
contention." 

The Eegistrar stated the following grounds for his de- 
cision : — 

" The defence to this action was prepared very ably, very 
fully, and very elaborately, by the solicitor to the railway 
company. The plans showing the alterations which would be 
required to adapt this mineral line to a passenger line with 
passenger stations, were very minute and very costly. But the 
evidence prepared by the railway company was confined within 
a comparatively narrow compass, and was directed to : — 

1. The requirements of the Board of Trade in respect of a 
passenger line. 

2. The cost of such requirements as applied to the Ely 
Valley line. 

8. The demand existing for passenger traffic facilities on 
the Ely Valley line. 

I am of opinion that there was nothing in the case for the 
railway company, as shown by the prepared evidence, which 
justified three counsel being employed at the trial. 

There remains the defence on the question of law, viz., the 
jurisdiction of the Bailway Commissioners to order the 
facilities asked for. The question of the jurisdiction of the 
Commissioners to order facilities involving structural works, 
has already been decided by the Court of Appeal in the 
Hastings Case (*). However intricate or important a question 
of law may be, the Court only hears the arguments of two 
counsel on it ; and, therefore, I am of opinion that the defence 
of want of jurisdiction did not justify the employment of three 
counsel. 

There are very few cases in this Court where two counsel 
of the eminence employed cannot conduct a case without being 
'overweighted.' Where three counsel are employed, the 
burden of the case is almost invariably borne by two only. 

The case of Kirkwood v. Webster ( 8 ), relied on in the objec- 
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Ernest Moon for the defendant. The case is one in which 
the costs of three counsel ought to be allowed. It is admitted 
that in order to establish this proposition, exceptional circum- 
stances must be shown ; but such circumstances exist here : 
Kirkwood v. Webster (*) ; London, Chatham, d Dover Rail- 
way Company v. South Eastern Railway Company ( 2 ). Had the 
order sought by the applicants been made, the defendants 
would have had to spend between £60,000 and £70,000 in 
altering a mineral line into a passenger line. The defendants 
were prepared with a large body of evidence, which, from the 
turn the case took at the trial, it became unnecessary to put 
before the Court, but with which counsel had nevertheless to 
make themselves acquainted. 

That this evidence ought to be taken into consideration on 
taxation is clear from the judgment of Kekewich, J., in London, 
Chatham dt Dover Ry. Co. v. South Eastern Ry. Co. (?). In 
Darlaston Local Bocurd v. London dt North Western Ry. Co. ( 3 ) 
the registrar refused to allow the costs of three counsel, but 
on appeal Mr. Justice Wills allowed such costs. 

H. Sutton for the applicants. The costs of the employment 
of three counsel, save in very exceptional cases, ought not to 
be allowed on the taxation of party and party costs. Even 
upon a taxation of solicitor and client costs this is an expense 
which is not allowed unless there has been a clear understand- 
ing on the part of the client that it may be disallowed on 
taxation, In re Broad ( 4 ). The registrar has exercised a dis- 
cretion which ought not to be overruled. The judgment of 
Malins, V.-C, in Smith v. Buller ( 6 ), where the authorities are 
reviewed, supports the view taken by the registrar. 

(i) 9 Ch. D. 239 ; 47 L. J. Ch. 880. 

O 60 L. T. 753. 

(») Ante, Vol. VIII., p. 216 ; [1894] 2 Q. B. 694. 

(«) 15 Q. B. D. 420 ; 54 L. J. Q. B. 573. 

(*) L. K. 19 Eq. 473 ; 45 L. J. Ch. 69. 
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Collins, J. : I am of opinion that this appeal ought to be 1894 - 



dismissed. There were without doubt important questions glamobgan- 

both of law and fact in the case ; but they were none of them, County 

in my opinion, of a very complicated nature. A question such Cou ^ CIL 

as that which is raised on the present appeal must depend Gebat 

Western 
very much on the discretion of the registrar, and he goes Ry. Co. 

much more in detail into the facts and evidence than the ^ °* 
Court can. The Court cannot know what materials were laid 
before counsel in their briefs as the registrar does. 

I am not, however, of opinion that the present case falls 
within the class of authorities which decide that the costs of a 
third counsel may under certain circumstances be allowed on 
a taxation between party and party. It is true that in Pearce 
v. Lindsay (*), although only two counsel were employed in 
the Court below, yet the costs of a third were allowed in the 
Court of Appeal. That was a very complicated case, and 
there was a mass of evidence and of correspondence extending 
over many years. Lord Campbell, L.C., in delivering judg- 
ment said : " We do not know for what reason not more than 
two counsel were then employed, nor what effect the severe 
labour they undertook may have produced upon them, ,, and 
Knight-Bruce, L.J., added: "I also think the counsel 
employed upon the original hearing were over-weighted." 
That certainly was not the case here. Kirkwood v. Webster (*), 
which was the decision most relied on for the appellants, is 
also distinguishable from the present case, for there the trial 
commenced on July 2nd, and continued daily until the 7th, 
when the plaintiff abandoned his case. Fry, J., allowed the 
costs of three counsel, saying : " I think that the case falls 
within the rule laid down by Turner, L.J., in Pearee v. 
Lindsay (*), and that it was essentially necessary for the 
purpose of doing justice that three counsel should be em- 
ployed. I do not speak of a physical or a mathematical 
necessity, but I think the case was one in which a reasonable 
or prudent man, acting with ordinary prudence, would not 
have ventured to come into Court without three counsel. 

1 D. F. &J. 573. 
9 Ch. D. 239. 
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There were no less than eight distinct charges of fraud and 
misrepresentation made by the plaintiff against the defendant. 
No less than three contracts relating to no less than five 
patents were in question, and other patents entered into the 
history of the case." As I interpret this statement, in con- 
sidering how a reasonable and prudent man would act, the 
registrar must eliminate the chance whether all the three 
counsel, if three are employed, will or will not attend during 
the whole of the hearing, and must deal with the case on the 
supposition that all three are able to attend throughout. If I 
remember right, all three counsel did not attend during the 
whole of the hearing of this case. I think that in order to 
justify the employment of three counsel the case must involve 
extraordinary complication and difficulty, and judged by that 
standard this case fails. If judged by the standard applied 
by Kekewich, J., in London, Chatham & Dover Ry. Co. v. 
South Eastern Ry. Co. (*), it equally fails. For these reasons, 
I think that the decision of the registrar was right, and that 
this appeal must be dismissed. 



[Solicitors for the Glamorganshire County Council : Cunliffes 
<k Davenport, for R. W. Williams, Cardiff. 

Solicitor for the Great Western Ey. Co., R. R. Nelson.] 



0) 60 L. T. 753. 
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West Ham Corporation 

v. 

Great Eastern Eailway Company (*)• 

Due and Reasonable Facilities — Negleet to afford Free Water-closet Accom- 
modation—Jurisdiction of Bail way Commissioners — Railway and Canal 
Traffic Act, 1854 (17 * 18 Vict c. 31), *. 2. 

The demand of a payment for the use of water-closets at a railway station is 
not a denial of a reasonable facility for the receiving, forwarding, and delivery 
of traffic within the meaning of section 2 of the Railway and Canal Traffic Act, 
1854. So held by Collins, J., and Lord Cobham (Sib Frederick Peel 
dissenting). 

Qtuere, whether the providing of water-closets for the use of passengers at a 
railway station is a reasonable facility for the receiving, forwarding, and delivery 
of passenger traffic within such enactment. 

The non-provision by a railway company of one or two free water-closets at a 
station is a denial of due and reasonable facilities for the reception of passengers 
at a station {per Sib Frederick Peel). 

This was an application under section 2 of the Eailway and *Wrv<*ry 21, 

Canal Traffic Act, 1854, for an order enjoining the Great — 

Eastern railway company to provide free water-closets for the 
use of male and female passengers by the defendants' railway 
at their stations within the borough of West Ham, and to 
desist from making a charge for the use of all the water- 
closets for either male or female passengers by the defendants' 
railway at any of the said stations* 

The defendants made a charge of one penny to each person 
using one of their water-closets, and, except at a few of the 
stations, did not provide any free closet accommodation. 

Balfour Browne, Q.C., and E. Morten, for the applicants. 
The jurisdiction to order " facilities " under section 2 of the 
Eailway and Canal Traffic Act, 1854, includes the granting of 
mere matters of convenience. In South-Eastern Railway 

0) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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Company v. Railway Commissioners and Corporation of Hast- 
ings ( 1 ), lengthened platforms and waiting-rooms were held to 
be facilities ; and in Singer Manufacturing Company v. London 
<fc South-Western Railway Company (*), a cloak-room was 
held to be a " reasonable facility " for the receipt and for- 
warding of traffic which railway companies are bound to 
afford under section 2 of the Railway and Canal Traffic Act, 
1854. The railway company in not providing free water- 
closets are withholding a convenience. 

Sir R. Webster, Q.C., and Ernest Moon, (F. H. CoUer with 
them) for the railway company. 

The applicant can only succeed on the ground that the 
railway company are not entitled to make a charge for the 
use of water-closets. It has been decided that the Commis- 
sioners cannot entertain an application as to an illegal charge. 
Great Western Railway Company v. Railway Commissioners 
and James Brown ( 3 ). 

Balfour Browne in reply. No action will lie for matters 
over which the Commissioners have jurisdiction, therefore the 
applicants are not within the ruling in Brown's Case ( 8 ) and 
the Distington Case ( 4 ), and the jurisdiction of the Commis- 
sioners is not ousted. 

Collins, J.: This is an application asking for an order 
enjoining the defendants to provide free water-closets for the 
use of male and female passengers by the defendants' railway, 
at all or at certain of the stations named in the application 
where they are not now provided, and to desist from making 
a charge for the use of all the water-closets for either male or 
female passengers by the defendants' railway at any of the 
said stations. 

The application sets out that there are several stations on 
this line, and that up to . a recent period water-closets were 

(0 Ante, Vol. III., p. 464 ; 6 Q. B. D. 586 ; 50 L. J. Q. B. 201. 
(2) [1894] 1 Q. B. 833 ; 63 L. J. Q. B. 411 ; 10 R. 152. 
(8) Ante, Vol. III., p. 523 ; 7 Q. B. D, 182 ; 50 L. J. Q. B. 483. 
( 4 ) The Queen v. Railway Commissioners and Distington Iron Co., ante, 
Vol. VI., p. 108 ; 22 Q. B. D. 642. 
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provided, and that no charge was made for the use of any of 
such closets; but that recently a charge of Id. has been 
imposed ; and it is suggested on that statement, that having 
regard to the fact that the passengers who use the line are 
alleged to be chiefly mechanics, artisans and others of limited 
means who travel third class, the exaction of the payment of 
Id. for the use of the closets is a denial of a reasonable 
facility under the 2nd section of the Traffic Act. There is, it 
is true, an allegation that the said charge is calculated to 
prevent and delay, and does prevent and delay, the traffic, 
and subjects third class passengers to an undue and unrea- 
sonable disadvantage ; but the latter part of that suggestion, 
namely, the suggestion of an undue and unreasonable 
disadvantage, was very properly not insisted upon by Mr. 
Balfour Browne. But I notice the preceding allegation, 
namely, that it is calculated to prevent and delay, and does 
prevent and delay, the traffic, because it seems to me that 
that is merely a pleader's allegation, and that it does not 
carry the case in fact beyond the mere statement that water- 
closets are furnished, and that they were heretofore furnished, 
free of charge, and that recently a charge of Id. has been 
imposed as a condition of user. 

Now, under these circumstances do the applicants bring 
themselves within the Traffic Act? They have to contend, 
and they do contend, that the demand of a payment of a Id. 
for the use of these closets is a failure to provide reasonable 
facilities for the receiving, forwarding, and delivering of 
traffic. They are obliged to contend that; otherwise they 
cannot bring themselves within the section. " Their juris- 
diction," says Lord Justice Brett in the Hastings Case ('), 
referring to the Eailway Commissioners, " was further 
confined to this, that they could only properly deal with 
matters which might facilitate or impede the receiving, 
forwarding, or delivering of passengers or goods upon or 
from the existing railway or stations; they had no juris- 
diction to entertain or deal with matters otherwise affecting 

C 1 ) South- Eastern Railway Company v. Railway Commissioners and Cor- 
poration of Hasting*, ante. Vol. III., p. 515 ; 6 Q. B. D. 586 ; 50 L. J. Q. B. 201. 
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passengers or goods." Therefore Mr. Balfour Browne has 
to contend, and he does contend, that the obligation to 
pay Id. for the use of water-closets impedes the receiving, 
forwarding, or delivering of traffic. If it does not impede the 
traffic, then they have no claim for relief however incon- 
venient it may be to a passenger to find himself in an 
emergency without a Id. in his pocket to pay for the use of 
the closet. Mr. Balfour Browne is at once confronted with the 
decision in Brown 9 8 Case ( l ). The actual facts in that case 
were that a charge in excess of the maximum — a small charge 
no doubt, but still a charge in excess of the maximum — was 
demanded from passengers as part of their fare, and it was con- 
tended that the demand of such a charge was a direct refusal to 
give reasonable facilities, because a reasonable facility would 
be the right of transit at a charge within a given maximum 
and an j thing outside the maximum was necessarily unreason- 
able, and therefore to impose that charge was to deny a 
reasonable facility. It was held that the imposition of such a 
charge was not a denial of a reasonable facility, and, in my 
judgment, that case does go the whole length of deciding that 
having regard to the words of the Traffic Act, which I have 
already quoted, the imposition of a charge for the use of a 
facility which is given cannot be construed to be a denial of a 
facility ; certainly it cannot be so construed unless the rate is 
either imposed with a view to impede traffic in the sense 
which I have defined or it is established not as a mere 
pleader's averment, but as a reasonable intendment of fact on 
the admitted facts that it does in fact operate as a barrier to 
traffic, that is, as a barrier to the receiving, forwarding, and 
delivering of, in this case, passengers. It seems to me that 
that is the true principle lying at the bottom of Brown's 
Case 0), and when I come to look at the judgments delivered 
by the several Judges, I find that two Judges of first instance, 
and one, Lord Justice in terms, have so laid it down. Mr. 
Justice Field (*) deals with the question thus. He says : — 

Q") Great Western Railway Company v. Railway Commissioners and James 
Brown, ante, Vol. III., p. 523 j 7 Q. B. D. 182 ; 50 L. J. Q. B. 483. 
O Ante, Vol. III., p. 528. 
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me more than you ought to have charged me ; therefore I ask West ham 
for an injunction forbidding you from ever charging me more 
than you ought ?' It was argued that if the railway company 
are bound to find a man trains, they are bound to find him a 
convenient station where he can get into his carriage ; and 
they are bound to find him trains which shall be convenient 
to him ; and then it was argued is not it a refusal of facilities 
to tell a man that you will not carry him unless he will pay a . 
fare enormously in excess of what is authorized ? But I must 
confess I am unable' to put upon the word ' facilities ' in this 
branch of the section, so large a meaning. Facility, I think, 
must be with reference to — I do not know how to express it — 
but I had better say with reference to those matters which 
were discussed in the Hastings Case 0)." And then he refers 
to the passage I have already cited from the judgment of 
Lord Justice Brett defining what those facilities are and what 
the jurisdiction of the Bailway Commissioners is under the 
section of the Traffic Act with respect to them. So that it is 
clear Mr. Justice Field regards the imposition of a charge for 
the use of a facility which is granted as not coming within 
the contemplation of the Traffic Act in dealing with a refusal 
of a reasonable facility. Mr. Justice Manisty puts it even 
more specifically ( 2 ). He says : "I agree that it would be strain- 
ing the language of the 2nd section of the Bailway and Canal 
Traffic Act, namely, that the company should, according to 
their powers, afford all reasonable facilities for receiving, 
forwarding, and delivering passengers, beyond all ordinary 
meaning if you were to apply it in such a case as this. Would 
it not be straining the language of the Act beyond anything 
that is rational to say that these words have reference to the 
rate of charge which the company is entitled to make for a 
passenger travelling on their line ? " 

Those views appear to me to be entirely independent of the 
question whether or not the given charge was or was not 

South- Eastern Railway Company v. Bailway Commissioners and Cor- 
poration of Hastings, ante, Vol. III., p. 515 ; 6 Q. B. D. 586 ; 50 L. J. Q. B. 201. 
(*) Ante, Vol. III., p. 531. 
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within the maximum in the given case. Lord Justice 
Bramwell in the Court of Appeal gave judgment to the same 
effect. He says at page 193, citing the Act, " ' Every railway 
company ' ' shall, according to their respective powers, afford 
all reasonable facilities,' for what? 'For the receiving and 
forwarding, and delivering of traffic.' I think that the 
natural meaning of those words is such that they have no 
reference to the question of price at all." 

The other two learned Lord Justices do not appear to differ 
at all from that view, but they do suggest (and I have 
incorporated that suggestion as a qualification of the principle 
in Brown 9 8 Case Q), which I have attempted to state) that a 
charge might be imposed either with a view of throwing an 
impediment in the way of traffic as defined, or in fact be so 
large as to in effect prevent passengers from availing them- 
selves of the railway as a means of transit. But with that 
qualification they do not appear to me in any way to differ 
from the views of the learned Judges in the Court below, or of 
Lord Justice Bramwell in the Court of Appeal. 

I think, further, that in this case every word of Lord Justice 
Brett's judgment as to the probable effect of the overcharge 
in that case is applicable. He says there, "It is, however, 
consistent with this complaint, that precisely the same number 
of trains run and the same number of passengers are carried 
as if the alleged overcharge had never been made, and I think, 
therefore, that the Bailway Commissioners had no jurisdiction 
to entertain this complaint." Therefore, if I am right in that 
general statement of the principle of Brown's Case ( l ), which 
was followed also by a decision which was not taken to the 
Court of Appeal, namely, the Distington Case ( 2 ), that is 
enough to conclude the applicants in this case. But sup- 
posing I have stated the principle too high, and that Brown's 
Case 0) is capable of being distinguished, as Mr. Balfour 
Browne sought to distinguish it, by the fact, namely, that in 



(*) Great Western Bailway Company v. Railtoay Commissioners and James 
Brown, ante, Vol. III., p. 523 ; 7 Q. B. D. 182 ; 50 L. J. Q. B. 483. 

(*) The Queen v. Railway Commissioners and Distington Iron Co. 9 ante. 
Vol. VI., p. 108 ; 22 Q. B. D. 642. 
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that particular case the overcharge was one beyond the maxi- 
mum, and that in respect of that overcharge there was there 
fore a common law remedy, and inasmuch as there was a 
common law remedy the special jurisdiction of the Railway 
Commissioners was ousted. Supposing it is open to that 
distinction, what then ? It seems to me that the applicants 
are then placed in this dilemma — either the charge in this 
case is a charge which they have no right to make, so that the 
surplus can be recovered at common law either because it is 
beyond their maximum, or because in charging the passenger 
a given sum for his ticket they are to be taken, as against 
him, as having exhausted their right to demand from him 
anything more in respect of anything incident to the transit, 
the price for which, as against them, must be taken as being 
paid for in the ticket. I am assuming (I am not deciding it) 
that in that case an action at common law would lie for the 
ear-marked overcharge, the charge for the use of the water- 
closet, which ought, according to Mr. Balfour Browne's con- 
tention, to have been embraced in the charge for transit, 
which charge for transit has been already made and exhausted 
in the sum demanded and received for the use of the ticket. 
If that were the true view of it, Brown' 8 Case 0) on its 
narrowest construction would apply, because the charge, 
whether it was over the maximum or beyond the true charge 
in the way I have suggested, would be recoverable, and would 
come within the exact decision of Brown's Case ( l ) on its 
narrowest construction. 

But supposing it is not capable of being recovered, either as 
being beyond the maximum, or as being beyond the sum 
actually charged in the way I have stated, then, and this is 
the other horn of the dilemma, it seems to me that the case 
falls within the argument so clearly and forcibly put before 
us by Mr. Moon. It seems to me then that you have got a 
facility given, and that you have a charge made within the 
powers of the railway company, larger I will assume than in 
the judgment of reasonable men (say the Commissioners) 

C 1 ) Cheat Western Railway Company v. Railway Commissioners and James 
Brown, ante, Vol. III., p. 523 ; 7 Q. B. D. 182 ; 60 L. J. Q. B. 483. 
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would be reasonable. But in the absence of undue preference 
the legislature has not given to this Commission, except in 
certain given conditions, which do not apply to this case, 
and which have been recently dealt with by modern legisla- 
tion, any jurisdiction to interfere in respect of a particular 
rate, because in the judgment of the Commissioners it is larger 
than it ought to be, where it is within the power of the railway 
company to make it. If they have that right, as Mr. Moon 
pointed out, in every case where an applicant thought that he 
ought to have his goods sent or himself conveyed at a smaller 
charge, and that under the circumstances the charge imposed 
upon him was unreasonable, he would then have the right to 
complain of a refusal to give due facilities. No such conten- 
tion has ever been made or suggested, and I am clearly of 
opinion that it could not be maintained. The legislature has 
clearly shown that it did not intend it to be maintained, 
inasmuch as it imposed in the very section as a condition of 
dealing with rates within the maximum, that some undue 
preference must be shown, and in the absence of that it does 
not give jurisdiction to the Commissioners to deal with the 
complaint made by the applicant that in fact in the abstract 
the particular rate was more than he ought to pay. 

Therefore it seems to me that in either view, whether you 
take the larger view of Brown's Case (*), which I am myself 
inclined to think is the true view, or whether you narrow it 
in the way Mr. Balfour Browne has suggested, he is met by 
the difficulties I have referred to. His contention was that 
this is a right which arises only under the Traffic Act, that 
the refusal to give facilities is not a matter in respect of which 
he can ground any proceeding at common law, and that there- 
fore inasmuch as the right is conferred by the Traffic Act, 
there is a wrong done which the Commissioners, and the 
Commissioners only, have jurisdiction to deal with. But it 
does not seem to me to follow, that because you have no 
remedy at common law, that therefore you have a remedy 
before the Bailway Commissioners. I have pointed out that 

Q Great Western Railway Company v. Bailway Commissioners and James 
Brown, ante, Vol. III., p. 623 ; 7 Q. B. D. 182 ; 50 L. J. Q. B. 483. 
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except in certain well defined cases the subject of more recent 
legislation, the Commissioners have no power to enquire into West ham 
the abstract question whether a particular rate being within T ion 
the maximum is or is not more than it should be, and for such q B hat 
grievance there is no remedy either at common law, or before ^stbbn 
the Commissioners. 

I have dealt with this case entirely upon the footing that 
the providing of water-closets for the use of passengers is a 
reasonable facility for the receiving, forwarding, and delivering 
of traffic, but it is not necessary to decide the point, and I 
desire to keep my mind entirely open upon it. I will only 
say that if ever this question does come to be considered it 
will be necessary to bear in mind the observations both of 
Lord Selborne and of Lord Justice Brett in the Hastings 
Case (*). In that case Lord Selborne says ( 2 ) in dealing with 
some of the matters as to which it was contended that there 
had been a failure on the part of the railway company to 
supply facilities — " Of these, the reservation of part of the 
station buildings at Hastings for refreshment purposes, and 
the covering over of certain parts of the platforms, &c, at 
both stations, on account of the exposure of the site, and the 
resort of invalids to St. Leonard's and Hastings, seem to me 
to be clearly not necessary as * facilities for the receiving, 
forwarding, or delivering traffic upon the railway,' however 
desirable they may be for the comfort or convenience of pas- . 
sengers" Lord Justice Brett ( 8 ) says this — " The order as to 
refreshment accommodation is further beyond jurisdiction, 
because it does not come within the terms of facilities for 
receiving or forwarding passengers." I therefore pronounce 
no opinion at all upon the point, which as I have said is not 
involved in this decision, whether or not a railway company 
is bound as a reasonable facility for the receiving, forwarding, 
and delivering of a passenger, to provide him with the use of 
a water-closet. 



South-JEkstern Railway Company v. Railway Commissioners and Cor- 
poration of Hastings, ante, Vol. III., p. 515 ; 6 Q. B. D. 586 ; 50 L. J. Q. B. 201. 
Ante, Vol. III., p. 509. 
Ante, Vol. III., p. 519. 
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The decision I have come to goes on the assumption that it 
is a reasonable facility, and the question is whether being a 
reasonable facility in itself and being supplied there is a denial 
of the use of such facility by reason of the imposition of a 
charge of Id. as is alleged in this case. 

I am of opinion, therefore, that the Commissioners have no 
jurisdiction to deal with the matter, and that this application 
must be dismissed. 



Sir Frederick Peel : I cannot say that the judgment just 
delivered altogether expresses the view which I take of this 
case, which I may therefore briefly explain. 

By the Traffic Act a railway company is required to grant 
all reasonable facilities for the reception and forwarding of 
traffic on a railway, and that obligation extends to all stations 
belonging to the railway and which are open for public traffic, 
and in the case of passenger traffic the railway company is 
bound to provide at the station all such accommodation as the 
reception of passengers at that station may reasonably call 
for. Passengers go to those stations in order to be forwarded 
by their particular trains, and they cannot leave the station 
until the trains arrive by which they are going forward. 
People may not know, and they frequently do not know, what 
time these trains are due, and the trains may not always 
arrive at the time when they are due, and they are necessarily 
detained at the station for a longer or a shorter time, and 
under these circumstances, especially when you have, as in 
this case, a very large number of passengers, it seems to me 
that closets are a reasonable appendage to the station, as 
reasonable in fact as a waiting room or a platform. Here 
the company does provide closets, but, as Lord Justice Cotton 
said in Brown 9 8 Case (*), the obligation to afford due facilities 
includes not only the providing of reasonable accommodation 
at the station, but also the making of reasonable regulations 
for the use of the accommodation provided. The regulation 
in this case is that these closets are to be kept closed, that a 



(i) Great Western Railway Company v. Railway Commissioners and James 
Brown, ante, Vol. III., p. 523 ; 7 Q. B. D. 182 ; 50 L. J. Q. B. 483. 
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the closets is to be restricted to those passengers who are able west ham 
and willing to pay the charge. It is with reference to this 
regulation and its effect that this application is made to us. 

As to the ground of the complaint, I do not understand 
that it alleges the charge to be illegal in the sense of its being 
in excess of the statutory or other power of the company, or 
as being a charge for a service for which a charge has already 
been made in the ordinary passenger fare. If that was the 
ground, we should be unable to grant relief, we should be 
unable to entertain the complaint, because we have no juris- 
diction in cases of that sort ; but the ground, as I take it, is 
rather the sort of ground that comes before us in cases of 
undue preference, where you have a right of one sort qualified 
by a right of another sort. In those cases a fare is charged 
which, as regards amount, it is perfectly competent for the 
company to make, but the fare has to be compared with some 
other fare, and then looked at as a comparative fare it is 
found that it contains some element of inequality or undue 
preference, and the Traffic Act is held to be contravened. So 
here there may or may not be a power to make this charge. 
Probably the company has power to make it, but it is the 
way in which the power is exercised — the making of all 
closets liable to the charge, and making no provision, by 
having one or two free closets for those cases (as we know 
there are cases of that sort) in which the absence of free 
closets is a real and serious inconvenience that I think 
amounts to a denial of due facilities for the reception of pas- 
sengers at the station, and so in my opinion, entitles the 
applicants to judgment in their favour. 



Lord Cobham : I agree with the judgment of the learned 
Judge and with the conclusion which he has arrived at. I 
only wish to add a few words with regard to the question 
whether closets are facilities which by virtue of the Act of 
1854 railway companies are under any obligation to provide. 
The question is almost as much a question of fact as a question 
of law, otherwise I should not have added anything to what 

b. — VOL. ix. o 
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the learned Judge has said. It has been laid down that we 
have power to order waiting rooms, but not refreshment 
rooms. The problem before us is at what point between 
these two we must draw what must necessarily be a somewhat 
arbitrary line. The reason for the distinction drawn in the 
Hastings Case 0) between waiting and refreshment rooms may, 
I think, be taken to be this, namely, that while on the one 
hand waiting rooms are used by a very large proportion of 
travellers by rail, and are, indeed, almost indispensable to the 
aged and sickly, and to women and children, who would 
naturally hesitate to travel at all if they were not provided ; 
on the other hand refreshment rooms cannot be regarded, 
except in an infinitesimal proportion of cases, as a necessary 
provision for travellers, the denial of which would substan- 
tially impede passenger traffic. Applying this reasoning to 
the case before us, closets, at all events at such a station as 
Stratford, must, in my view, be classed with refreshment 
rooms rather than with waiting rooms. It is admitted 
that by far the larger proportion of the passengers using 
Stratford station are working men travelling very short 
distances, and it is obvious that only a very small proportion 
indeed of those persons could possibly be deterred from tra- 
velling even if the existence of these conveniences were 
entirely withheld. It cannot be contended that the Act of 
1854 imposed upon railway companies the obligation to 
provide for the special requirements of a very limited class of 
travellers ; for instance, as suggested by Mr. Balfour Browne, 
of people leaving their home early in the morning who might 
find it convenient to use the station closets rather than those 
at their own houses. If railway companies are under any such 
obligation I can see no reason why they should not be called 
upon to fit up all their carriages with lavatories, for the 
reason that to some people these lavatories are necessary 
adjuncts to travel. Bailway companies find it to then- 
advantage to provide many conveniences and even luxuries 
which they are under no obligation to provide; and I am 

( x ) South- Eastern Railway Company v. Railway Con»missioners and Cor- 
poration of Hastings, ante, VoL III., p. 616 ; 6 Q. B. D. 686 ; 60 L. J. Q. B. 201. 
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under no apprehension that if the view which I have expressed 1895 « 

is right companies will find it to their advantage to cease to West Ham 

make such provision for the public requirements as is rea- tion 

sonable and right, but that is no reason why their legal gbkat 

obligations in this regard should be enlarged beyond the ^ T cq N 
limitations laid down in the act of parliament, and that I 
think would be the effect if this application were to succeed. 

[Solicitors for the applicants : HUlearys. 
Solicitor for the defendants : E. Moore.] 
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Mansion House Association on Railway and Canal 
Traffic for the United Kingdom 

v. 

London and South Western Railway Company (*). 

Undue Preference — Some and Foreign Merchandise — Railway and Canal 
Traffic Act, 1888 (51 ^ 52 Vict. c. 25), *. 27. 

March 7, 8, 9, Section 27 of the Railway and Canal Traffic Act, 1888, enacts (inter alia) 
11, 14, 15, 16. that, — " Whenever it is shown that any railway company charge one trader or 
Apra 10, c j ags Q £ traders, r the traders in any district, lower tolls, rates, or charges for 
the same or similar merchandise, or lower tolls, rates, or charges for the same or 
similar services, than they charge to other traders, or classes of traders, or to the 
traders in another district, or make any difference in treatment in respect of 
any such trader or traders, the burden of proving that such lower charge or 
difference in treatment does not amount to an undue preference shall lie on the 
railway company." 

" In deciding whether a lower charge or difference in treatment does or does 
not amount to an undue preference, the Court having jurisdiction in the matter, 
or the Commissioners, as the case may be, may, so far as they think reasonable, 
in addition to any other considerations affecting the case, take into considera- 
tion whether such lower charge or difference in treatment is necessary for the 
purpose of securing in the interests of the public the traffic in respect of which 
it is made, and whether the inequality cannot be removed without unduly 
reducing the rates charged to the complainant : Provided that no railway com- 
pany shall make, nor shall the Court, or the Commissioners, sanction any differ- 
ence in the tolls, rates, or charges made for, or any difference in the treatment 
of, home and foreign merchandise, in respect of the same or similar services.** 

Upon an application alleging that a railway company had given an undue 
preference by charging rates for the carriage of foreign merchandise lower than 
those charged for the carriage of similar home merchandise, 

Held, that this proviso does not prohibit all inequalities in rates as between 
home and foreign merchandise, and that, if the railway company prove facts 
which would justify the admitted differences had the merchandise in both cases 
been home merchandise, the company are not by this proviso debarred from 
relying on those facts as an answer, merely because the goods which receive the 
benefit of the difference are of foreign origin. 

" The proviso seems to me to require, in reference to home and foreign articles 
that compete with each other in the market, that in respect of the same or 
similar services, there shall not only be no difference of rate involving an undue 

(*) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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or unreasonable preference, but no difference of any kind. It means, I think, 1895. 

that, given the same or similar services, considerations which in other cases 
might justify an inequality of rate are here not to be regarded. Take competi- House 
tion for instance " (j>er Sib Frederick Peel). Association 

" I am of opinion that if not by the use of the words ' same or similar services,' on Railway 
then by the general sense of the proviso as interpreted by the learned Judge, it m££Lm^£JL 
is intended that in cases where undue preference of foreign goods is alleged, we THK united 
should take into consideration, as we have always been entitled to do in the case Kingdom 
of home goods, the circumstances of the traffic, as regards its quantity, its pack- *• 

ing, its regularity, and all other matters affecting its cost to the railway com- ^St^Lt* 
pany, except so far as they may be matters special to the foreign origin of the Western 
goods. That is the limitation imposed by the proviso, the object of which is, in Ry. Co. 
my opinion, not to give to home traffic a preference over foreign traffic, but to 
place them in a position of strict equality " {per Lobd Cobham). 

Upon a complaint alleging that the rates charged by the South-Western rail- 
way company for the conveyance from Southampton Docks to London of the 
following articles of foreign merchandise : — butter, cheese, lard, hops, fresh meat, 
bacon, hams, wool and hay were lower than the rates charged by the railway 
company for the conveyance from places mentioned in the application to 
London of similar articles of home merchandise, notwithstanding that the 
distance from the Southampton Docks to London was in almost every case 
greater than the distance from such places to London, and that the services 
rendered by the railway company in respect of such foreign merchandise were 
not less than those rendered in respect of such home merchandise to an extent 
proportionate to the difference in the rates. 

Held, that the railway company had subjected fresh meat, hay, and hops 
of home merchandise to an undue and unreasonable prejudice and disadvantage 
in the rates charged for the carriage of such traffic to London from such places 
as compared with the rates charged by the railway company for the carriage 
of similar traffic of foreign merchandise from Southampton Docks to London, 
and the Court ordered the railway company to carry fresh meat, hay, and hops 
to London from such places on equal terms with the terms on which similar 
traffic of foreign merchandise was carried from Southampton Docks to London, 
having due regard to the circumstances (if any) which might render the cost 
to the railway company of carrying such home merchandise traffic greater than 
the cost of carrying similar foreign merchandise traffic. 

This was an application by the Mansion House Association 
on Bailway Traffic, an association of traders holding a 
certificate, granted by the Board of Trade under section 7 of 
the Bailway and Canal Traffic Act, 1888, entitling them to 
make complaint to the Bailway and Canal Commissioners. 

The application was against the London and South Western 
railway company, who are the owners of a system of railways 
between Southampton and other places, and London. They 
are also the owners of the Southampton Docks, and the lines 
of railway wharves, works, and conveniences connected there- 
with, the same being purchased by them from the Southampton 
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1895 » Dock Company, under the powers conferred by the Southamp- 

Mansion ton Dock Act, 1892 (55 & 56 Vict. c. clxxx.). 
House t* . 

Association By virtue of sections 6 and 29 of the said Act, the dock 

and canal undertaking as defined by section 8 of the said Act, became 
thb F Unitkd vested ^ the defendants, and formed part of their under- 

Kingdom taking. 

London and During the period between 1892 and the date of the appli- 

Western cation, foreign merchandise, including butter, cheese, hops, 

Ry. Co. fresh me at, lard, bacon, hams, wool, and other goods arriving 

by sea from foreign parts at Southampton Docks, had been 

conveyed by the defendants to London, for traders sending or 

desiring to send such foreign merchandise to London. 

During the same period, home merchandise, including 
butter, cheese, hops, fresh meat, lard, bacon, hams, wool, and 
other goods delivered at different stations upon the defendants' 
lines of railway, have been conveyed by them to London for 
traders sending or desiring to send such home merchandise to 
London. 

The applicants alleged that during the said period the 
defendants, in violation of the Railway and Canal Traffic Acts 
of 1854 and 1888, had unduly preferred traders in foreign 
merchandise, and unduly prejudiced traders in home mer- 
chandise by charging lower rates and charges in respect of the 
same or similar services to the former than to the latter, and 
that in charging such lower rates and charges as aforesaid, 
the defendants had subjected home merchandise to undue 
prejudice and disadvantage, and had unduly preferred foreign 
merchandise. 

The application set out tables of rates charged on the above- 
mentioned goods, the rate from Southampton Docks on foreign 
merchandise being quoted as a special shipping rate, and the 
rates from the places on the defendants' railway to London, 
mentioned in the table below, on home merchandise being 
quoted as station-to-station rates, excepting the Basing- 
stoke and Salisbury rates, which included collection and 
delivery. 

The following table shows the places on the defendants' 
railway in respect of which the complaint was made, and it 
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also shows the rates charged for fresh meat, hay, and hops, 
and the distance run in each case. 



Station. 



Southampton Docks 
Southampton Town 
Alton . . , 
Andover . 
Basingstoke . 
Bishops Waltham 
Botley . 
Eastleigh . 
Fareham 
Micheldever 
Petersfield 
Romsey 
Salisbury 
Winchester 
Woking . 



Distance. 



76 

76 

45 

65 

46* 

79f 

76 

70* 

74* 

56| 

53 

77| 

63* 
23 



Rate for 


Bate for 


Fresh Meat 


Hay. 


17/6 


5/- 


26/3 


9/8 


19/2 


7/4 


23/7 


9/2 


26/3 


7/10 


28/4 


9/10 


27/6 


9/8 


23/7 


9/4 


26/3 


9/8 


20/1 


8/6 


20/1 


8/1 


27/1 


9/8 


36/9 


12/8 


23/7 


9/2 


11/4 


4/8 



Rate for 
Hops. 



6/- 
20/10 
20/- 
30/- 
19/3 
23/5 
22/7 
20/10 
22/2 
18/4 
17/6 
23/- 
28/- 
21/8 
10/6 
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The defendants by their answer denied that they had unduly 
preferred traders in foreign merchandise and unduly pre- 
judiced traders in home merchandise by charging lower rates 
and charges in respect of the same or similar services to the 
former than to the latter, and that they had subjected home 
merchandise to undue prejudice and disadvantage, and had 
unduly preferred foreign merchandise. 

They stated that they had carried merchandise consigned 
through Southampton Docks to or from London, and had 
received out of the through rate or charge an apportioned 
amount which was fair and reasonable, having regard to the 
quantities conveyed and the distances for which, and the 
conditions under which such merchandise had been received 
and carried, and that they made no difference in the treat- 
ment of home and foreign merchandise received and conveyed 
under similar conditions. That it would not be possible, nor 
would it be in accordance with the Railway and Canal Traffic 
Act, 1888, to compare on a mileage basis the apportioned 
amount of a through rate for a long distance with the amount 
charged as a local rate for a comparatively short distance. 
That the necessity of charging the longer distance at a lower 
rate per mile had received statutory authority in the schedules 
of maximum rates attached to each and all the Railway Rates 
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1895 « and Charges Provisional Order Confirmation Acts passed in 
Mansion 1891 and 1892. That to adopt the same mileage charge for 

Association long and short distances would exclude from the London 

^D^ANAtf market fish from Wick. 

thb P Unitbd They furtIier alleged that the apportioned amount of the 
Kingdom through rate between Southampton Docks and London did 

London and not include the same services, and was not charged under the 
Western 8ame conditions as the various local rates set out in the 
By. Co. application, and that the sum set out as charged from 
Southampton Docks to London was an apportioned amount 
of a through charge made for known and large quantities at 
regular times, and did not include any sum for station and 
service terminals at the Southampton end, whereas the other 
rates included station and service terminals at both ends, and 
in some cases also cartage services. 

They further stated that after making a fair allowance for 
.the station and service terminals at the local station, and the 
greater expense and difficulty of handling, loading and con- 
veying small parcels at irregular intervals, and that the 
charges were local charges, and not a proportion of a through 
charge, the charges made at local stations were reasonable, 
and did not place any local merchandise or traders at an 
undue disadvantage, that the traders who consigned mer- 
chandise from the local stations mentioned were not in any 
way affected by the amount received by the defendants out of 
a through rate, and that such traders had not made in refer- 
ence thereto any complaint ; and that the officials were not 
acting bond fide at the instance of any such traders, and they 
submitted that the real question involved in the application 
was that of competition between the Port of London and the 
Port of Southampton, and that to meet such competition the 
apportionment of the through charge was not only justified 
but absolutely necessary. 

And they maintained that the amounts received and charged 
by them for through and local traffic were fair and reason- 
able, having regard to the quantities conveyed, the distances 
for which and the conditions under which the traffic was 
carried, and to the fact that the through rates were com- 
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petitive, and governed by the through rates charged at 1S95 - 
London and other Ports. }f ansion 

The Council of the Borough of Southampton, the South- association 
ampton Harbour Board, and the Southampton Incorporated ^^caval 
Chamber of Commerce also opposed the application on the J^™^^ 
grounds that the applicants did not represent any class of kingdom 
traders sending or desiring to send home merchandise to London and 
London from Southampton, or any other station upon the ^eotkbn 
defendants' railway ; and that the application if granted, »*• Co. 
would divert trade from the port of Southampton to the port 
of London ; that the defendants were not making any undue 
or illegal preference between home and foreign merchandise, 
but were only carrying out the admitted principle, that a 
through rate was necessarily proportionately lower than a 
local rate ; and moreover they were merely making a reason- 
able and legitimate difference between traffic whether home 
or foreign, affected by the competition of sea carriage and • 
traffic as to which no such competition existed. 

The defendants in pursuance of an order of the registrar 
furnished the following particulars of the difference between 
the services rendered by the defendants in the case of foreign 
merchandise and home merchandise respectively : 

(a) The services rendered in respect of home merchandise 
at the forwarding station and which are covered by the rates 
set out in the application comprise in addition to those 
covered by the charge set out in the application as made for 
foreign merchandise the following : — Receiving, weighing, 
loading, covering, superintendence, provision of station ac- 
commodation, shunting. 

(6) The conditions under which the rates and the pro- 
portion of the through rates set forth in the application as 
charged for home and foreign merchandise respectively differ 
in that the foreign merchandise is less valuable, less liable to 
damage, more easily and expeditiously handled, can be dealt 
with at times more convenient to the railway company, 
always in much larger quantities, and generally in a much 
more economical manner. 

(c) The known quantities referred to in the answer are 
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1895 - the cargoes of the steamships of the various regular lines due 

mansion, to arrive at the port of Southampton at fixed and regular 

Association times, information as to which is received by telegram in 

°L£a££ advance of the arrival of the ships. 

Tbaffic poe The other facts in the case, and the arguments of counsel, 

the United 
Kingdom are fully stated in the judgments. 

t*. 

London 

A Westeen H Sir Henr y Jame8 > Q- c -> Balfour Browne, Q.C., and H. Sutton 
Ry. Co. for the applicants. 

Sir JR. Webster, Q.C., C. A. Cripps, Q.C., and Ernest Moon 
for the railway company. 

JR. D. M. Littler, Q.C., and J. W. Batten for the Corpora- 
tion of Southampton and other authorities. 

Collins, J. : This case comes before us under rather pecu- 
liar circumstances. The complainants are an association of 
traders holding a certificate granted under section 7 of the 
Eailway and Canal Traffic Act, 1888, and they complain that 
the defendants have given an undue preference to traders in 
certain named articles of foreign merchandise by charging 
lower rates in respect of the same or similar services to 
traders in such merchandise than they charge to traders in 
the same articles of home merchandise. They complain that 
whereas a charge in most cases of 6*. only is made for the 
conveyance of such foreign merchandise from Southampton 
Docks to London, a distance of 76 miles, a charge ranging 
from 18s. lid. per ton from Southampton Town (which 
is equi-distant, namely, 76 miles from London), to 8s. 4d. 
per ton from Woking (23 miles), is charged for the con- 
veyance of home merchandise of the same description. 
The rate of 6s. per ton applies to " traffic to and from all 
ocean going steamers when the railway charge is paid by the 
steamship company or their agents out of the through freight, 
and the traffic is conveyed in full truck loads, and it does not 
include any services rendered or accommodation provided at 
Southampton Docks." The case, as I have said, comes before 
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us under peculiar circumstances. It is nominally brought by 1895 ' 
an association of traders, but it was really launched and is mansion 

H OTTSB 

maintained, as the applicants admitted, by a dock company association 
which is in competition with the defendants. Thus it came 4^ canal 
about that the articles selected for attack are not, with two or 2;2t F ™ ™* 

7 m THE UNITED 

three exceptions, articles in which there is any substantial Kingdom 
home trade between the places named and London, but are London and 
articles as to which there is an active competition between the western 
ocean route to London direct and the route via Southampton By. Co. 
and the defendants' railway. As to several of the articles 
named, no evidence whatever was called by the applicants to 
prove a grievance, and from a table put in by the defendants 
it would seem that the aggregate tonnage from all the stations 
named (omitting Southampton, which appeared by counsel to 
resist the application) was over a period of more than nine- 
teen months for each of the articles except hops, hay, and 
fresh meat, from three to a little over four tons, while of lard 
there was not a single consignment, and of wool only two, 
amounting together to about a ton. There was no evidence 
that the home trade had been larger in these articles at any 
previous period, or that any complaint had been made to the 
company. But though the real applicant in this case is the 
London Dock Company, the Mansion House Association are 
entitled to the relief which they claim if they can establish an 
undue preference. On the other hand the defendants in their 
answer, unquestionably sought to justify the difference in 
charges by two considerations, which were vehemently repu- 
diated by their counsel at the hearing, namely, that the 
charge of 6s. was " an apportioned amount of a through 
rate," entitling them to exact a smaller proportional charge in 
view of the longer distance traversed, on the well recognised 
principle "long lead low rate," and, secondly, that the charge 
was necessarily no higher in order to enable them to compete 
successfully with the ocean route to London direct. All the 
ingenuity of Sir Eichard Webster failed to convince me that 
the author of the answer did not rely largely, if not mainly, 
on these contentions. Indeed, one of the rates contrasted is 
that from Southampton, which is the same distance from 
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1895 * London as the docks, and what bearing "through rate" 

mansion could have upon this difference, unless the route began at 
House 
Association some point further off than Southampton, I am at a loss to 

°and canaiJ understand. They, however, set up another justification, 

Traffic for a i so based on the difference of circumstances under which the 
the United 
Kingdom traffic is received and dealt with in the two cases, and they 

London and are entitled to contend that they can make good their answer 
w ° t T rn w tth° u t rely^g on either of the two discarded* topics ; but the 
Ry. Co. prominence given to those topics in the answer necessarily 
invites close scrutiny to the facts on which alone they now 
rely. The case is of great importance, as it raises for the 
first time for decision a question upon the construction of 
the clause in section 27 of the Eailway and Canal Traffic Act, 
1888, which deals with difference of treatment between home 
and foreign goods. The applicants contend that this section 
has, by the proviso to sub-section 2, excluded from considera- 
tion all those matters which are properly regarded as material 
on the question whether there has been an undue preference 
as between traders in home merchandise. The first clause, 
they say, throws on the railway company the onus of proving 
that an admitted difference in the charge for the same or 
similar merchandise, or for the same or similar services, is 
not an undue preference ; the second goes on to give legisla- 
tive sanction to the consideration on this question of certain 
specified matters which may negative or excuse the prefer- 
ence ; and then comes the proviso which expressly excludes 
all such matters from discussion in cases of difference between 
home and foreign merchandise by in terms enacting that no 
difference of charges for or treatment of home and foreign 
merchandise shall be made by the company or sanctioned by 
the Commissioners in respect of the same or similar services. 
That thus, while the first sub-section in the case of home 
merchandise, on proof of such a difference, merely calls on 
the railway company to justify it, the proviso, in a case 
between home and foreign merchandise, forbids it altogether. 
Nor can this result of the section be avoided, say they, by 
contending, as the defendants contend, that the services are 
not the same or similar where they can be rendered by the 
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company at smaller cost, and with larger returns in the one 1895 - 

case than the other, for the words used in both parts of the mansion 

section are the same, namely, "same or similar services.' ' association 

The first part treats a difference of charges in respect of the °*J£ ^stal" 

same or similar services as merely prima facie evidence of a Tbaffio fob 

•* . tab United 

preference, and invites the company to negative it, as they Kingdom 

may do by proving that the conditions under which the ser- London and 
vices are rendered are wholly dissimilar. The second part Western 
forbids the making any difference at all. But the difference Ry. Co. 
which has to be justified, and the difference which is abso- 
lutely forbidden, must be in respect of services used in the 
same sense in both cases, the services which the trader 
receives and which he can describe in proving his prima facie 
case. The services, therefore, that the legislature is dealing 
with in both cases must be services from the standpoint of 
the trader ; in the first case a proved difference may be justi- 
fied by showing that from the standpoint of the company it is 
not undue, while in the second case such proof is excluded 
because the difference is itself forbidden, and therefore in 
capable of being justified. This, as I understand it, was the 
argument finally put forward for the applicants, though I do 
not think the case was opened entirely from that point of view 
by Sir Henry James. 

It is obvious that this argument, if accepted, would involve 
the most momentous consequences, consequences which Mr. 
Balfour Browne did not dispute. For instance, let us assume 
that some trader in Southampton made it his business to 
collect home merchandise of the descriptions named in the 
application, and to deliver it to the railway company there at 
fixed dates and in large quantities, just as the defendants now 
deliver foreign merchandise for delivery to London, and was 
charged by the company the same rate, namely, 6s. a ton. 
On a complaint by the present applicants impugning such 
charge as an undue preference, it would be open to the com- 
pany to justify it by urging all those topics which have been 
recognised by many decisions and are sanctioned by sub- 
section 2, such as difference of conditions, reducing the cost 
and increasing the profit of the company, the existence of 
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1896 » competition by land or water from Southampton to London, 

Mansion and so forth, and if they proved their facts they might be en- 

Association titled to have the complaint dismissed. But on a similar 

Tnd^anaJ application in respect of goods brought from America or 

Traffic fob Prance, all the facts being identical except the place of origin 

THE UNITED 

Kingdom of the goods, the company would be bound to fail, because 
London and they would have to admit a difference which they would be 
w b ESTEBN debarred from justifying. This would be a strange result of 
Ry. Co. a clause which purports to strike at any difference of treat- 
ment between home and foreign goods. The railway would 
be debarred from dealing with them in a manner profitable to 
themselves and beneficial to the public, and wholly justifiable 
were they English goods, simply because they came from 
abroad. But I need not enlarge upon the consequences, which 
are certainly startling. The question is, did the legislature, 
in the year 1888, by a proviso to a sub-section of a Eailway 
and Canal Traffic Act introduce such a revolution ? Nothing 
short of the clearest language could persuade me that the 
legislature ever had any such intention, and I am of opinion 
that full effect can be given to the proviso without adopting 
the contention .of the applicants. I fully recognise the logical 
difficulty in the way of the defendants' argument. Their 
main contention was that " in respect of the same or similar 
services " in the proviso is equivalent to " under the same or 
similar conditions," and I think it is not easy to answer 
Mr. Browne's point, that this involves using the words " same 
or similar services " in different senses in two different parts 
of the same section; and, moreover, it seems to leave nothing 
for the proviso to operate upon, for if the words are to be 
read in this large sense, they seem to cover the whole area of 
undue preference, and enact nothing special at all as to 
differences between foreign and home merchandise. I think, 
however, the same result can be arrived at without thus 
straining the meaning of those words. It must be remem- 
bered that the crucial sentence is contained in a proviso, a 
proviso to a sub-section which is dealing with the topics which 
may properly be considered in determining whether a proved 
difference is or is not an undue preference. Now the proper 
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function of a proviso is to limit or qualify the effect of that to 1895 « 

which it is a proviso, not to undo or rescind that which has Mansion 

been already enacted. Now when we come to the proviso we association 

have got to this point, that a primd facie case of undue pre- ^^^^f 

ference has been made, and we are considering what will be tbapfic fob 
„. . ■• i .1 - -i i THE United 

sufficient to excuse it, and while in very wide words we are kingdom 

empowered, " in addition to any other considerations affecting London and 
the case," to take certain other named matters into considera- w ^brn 
tion also, as justifying the preference, we are pulled up by the Ry. Co. 
proviso and told in effect that "among the considerations 
affecting the case " is not to be included the fact that the 
goods in respect of which the preference is asserted are foreign 
as distingushed from home merchandise. The railway com- 
pany shall make, and the Commissioners shall sanction no 
difference between them as such. This construction does not 
seem to me to involve any serious straining of the words, and 
it has the merit of construing the proviso as being really a 
proviso cutting out a special ground of excuse, and leaving all 
the others open. 

But it may be said, what is there in that view for the 
proviso to operate on ? What is there that might have been 
considered as an excuse but for the proviso which is excluded 
by it? I think I can point to one consideration, at least, 
which might have been urged, and which is excluded by the 
proviso, namely, that the goods have already traversed a long 
distance before they reached the United Kingdom, and are 
entitled to a lower rate in consequence, treating the portion 
traversed in the United Kingdom as part of a through route. 
I say I can conceive such a consideration being urged, for it 
was, in point of fact, put in the forefront of Sir Charles 
Scotter's answer in this case, although it was repudiated and 
abandoned by his counsel, and I think the proviso excludes it, 
because this would be an advantage claimed, or difference 
justified in respect of something necessarily peculiar to foreign 
goods, and in which home goods could not participate. It 
may be that for the like reason the proviso would exclude 
another matter, which also had a prominent place in Sir 
Charles Scotter's defence, but which was also repudiated and 
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1895- abandoned by Sir Eichard Webster, viz., the ocean competi- 

Mansion tion to London. It is not, however, necessary to pronounce 

Association && opinion upon this, as I have given one instance, at least, 

°and^anal wJlicJl might justify the existence of the proviso, and it is 

Tbafpio fob possible that many more might be given. Treating, therefore, 

kingdom the defences of through rate and foreign competition as out of 

London and *^ e case > I am °' opinion that if the railway company have 

south proved facts which would justify the admitted differences had 

W B8TESBN 

Rr. Co. the goods in both cases been home goods, the company are not 
debarred from relying on those facts as an answer merely 
because the goods which received the benefit of the differences 
are of foreign origin. There is no definition of foreign mer- 
chandise in the Act, and if the applicants' argument is to 
prevail, how are they to be defined? Do they carry with 
them for ever the vice of their origin ? If not, when and how 
do they get rid of it, since ex hypothesi it is the fact of their 
origin and not the method of their treatment which turns a 
difference into an undue preference. 

Yet another construction of the section has been suggested, 
for which it is claimed that it would make most of the facts 
proved in this case by the defendants relevant and proper for 
our consideration, and also would leave something for the 
proviso to operate upon. It is suggested that everything 
which shows that the services, properly so called, are not the 
same or similar, may be considered, but that the proviso 
excludes from consideration everything that does not affect the 
cost at which the services are rendered by the company, and 
that, therefore, in the case of foreign goods home competition 
by land or water cannot, any more than competition from 
points outside the Kingdom, be taken into consideration. 
This construction does not commend itself to my judgment. 
I think the object of the section was to level differences, not to 
create arbitrary inequalities between the treatment of home 
and foreign merchandise, and I can see no reason or principle 
in leaving out of account the fact of a rival route by rail or 
water from the point of departure in this country to the point 
of arrival, in the case of goods coming from abroad, and 
taking it into account — as it clearly may be taken into 
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account — where the comparison is between home goods only. 1895 « 
It is further open to the criticism that the words " same or mansion 
similar services " are not used in the same sense in both sub- association 
sections. °IJT^ 

These observations dispose of the legal points in the case. Tbafpic fob 
r or- THB united 

The applicants further contend that, even if all the considera- Kingdom 
tions pressed by the company are admissible, there is never- London and 
theless an undue preference in fact. It was not, however, ^^Brar 
contended that we were debarred in point of law from R*. Co. 
considering any of the matters submitted to us on this part 
of the case, and therefore it becomes merely a question of fact. 
Upon the facts I should bow to the opinion of my colleagues, 
even if I differed from them. Their view is, for reasons which 
they will give in detail, that as to all articles except hops, hay, 
and fresh meat, the defendants have made good their answer, 
but that, as to those three articles, some modification must be 
made. I cordially agree as to hops and hay, but I confess to 
some misgivings as to fresh meat. I should not, however, 
differ from my colleagues on a question of fact. 

Sir Frederick Peel : This is a complaint of the difference 
which the London & South Western Eailway Company make 
in their rates to London for certain kinds of agricultural 
produce according as the conveyance is from Southampton 
Docks or from Southampton Town and other stations on their 
railway. The stations selected are fifteen in number, and the 
agricultural produce comprises bacon and hams, butter, 
cheese, lard, hops, hay, fresh meat, and wool. In the convey- 
ance of these articles from the docks, a distance of 76 miies, 
the rates to Nine Elms are 5s. a ton for hay and 6s. a ton for 
the other articles (fresh meat excepted), and with these rates 
the applicants compare the inland rates to London for articles 
of the same kind, as, for example, the rate of 15s. for hops 
from Alton, 45 miles ; and 8s. fid. for hay from Micheldever, 
56f miles; and of 17s. lid. for bacon and hams from 
Southampton Town station, distance 76 miles. It is alleged 
that the difference made is in breach of a provision of the 
Railway Traffic Act, 1888, relating to differences of treatment 

b. — VOL. IX. d 
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1895 - between home, and foreign merchandise, and is also an 

Mansion infringement of the Traffic Act, 1854, prohibiting undue or 

Association unreasonable preferences. The provision referred to is in the 

and Canal Y 27th section of the 1888 Act > which, after enacting in sub- 

Trafpic foe section 1 that if it is shown that a railway company charges 

Kingdom one trader or the traders in one district " lower rates for the 

London and same or similar merchandise, or lower rates for the same 

western or s " n ^ ar services," than it charges other traders or the 

Ry. Co. traders in another district, the burden of proving that such 

lower rates do not amount to an undue preference shall lie on 

the railway company, goes on to enlarge the considerations 

which may furnish a ground on which the existence of a 

difference in the rates may be justified, and then adds this 

proviso : " Provided that no railway company shall make, nor 

shall the Court or the Commissioners sanction, any difference 

in the rates made for or any difference in the treatment of 

home and foreign merchandise in respect of the same or 

similar services." 

Now, as to the effect of this proviso, I do not think it would 
be satisfied by taking it to mean no more than that, in any 
complaint under the Traffic Acts as to the treatment of goods 
of a like nature in respect of the same or similar services, it 
shall be a matter of no account in applying those Acts in a 
case between home and foreign goods that a railway company's 
proportionate share of the through charge for foreign goods 
cannot but be small, having regard to the greater or less 
distance such goods coming across sea must necessarily be 
brought. If that were all, the proviso was quite unnecessary, 
for on no occasion has anything special to foreign merchandise, 
by reason of its being foreign, been considered to entitle it to 
be specially favoured, or to have a preference given to it over 
other merchandise. The proviso seems to me to mean more 
than this, and to require, in reference to home and foreign 
articles that compete with each other in the market, that in 
respect of the same or similar services, there shall not only be 
no difference of rate involving an undue or unreasonable 
preference, but no difference of any kind. It means, I think, 
hat, given the same or similar services, considerations which 
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in other cases might justify an inequality of rate are here not 1896 » 

to be regarded. Take competition, for instance. Much has mansion 

been said, in this case of the railway and the rates from association 

Southampton Docks to London having to compete with other ^d canal" 

modes of conveyance and with the rates offered by sea. T »^™c fob 
J . J the United 

There are rival routes to London both direct from the foreign Kingdom 

port and by steamers from Southampton, and their rates are London and 
as low or lower than the railway rates, so that, even if the v^stebn 
home agricultural produce had an exclusive use of the railway, Ry. Co. 
it would sell no better than at present in the London market. 
It is clear, however, that the services of the railway company 
are made neither greater nor less by the existence of competing 
routes, and competition, therefore, is not a ground on which, 
where this proviso operates, a difference can be sanctioned. 
It is quite possible that the chief purpose for which the proviso 
was passed or inserted was to prevent competition in the case 
of foreign merchandise being made the ground for reducing 
the rates for its conveyance, and to require such rates to be 
judged solely with reference to services rendered by the 
railway company. The services in respect of which no 
difference in rates is allowed are the same or similar services, 
and if this is not the case, the intention is, I think, 
that differences in rate or treatment shall be such only 
as the degree in which the services may not be similar 
may make reasonable. What, then, is the test of services 
being the same or similar? Are they so when there 
is inequality in the cost at which they are rendered? 
We know that it is cheaper in cost per mile to carry long dis- 
tances than short ones, and to carry for a large customer 
than for one who sends only small consignments. This 
is recognised in the Companies' Charges Act of 1892, which 
establishes differences in rates per mile in reference to distance 
and quantity. In judging then, of services, it is material to 
consider cost of working, and if foreign goods are supplied in 
such a manner — by the way, for instance, they are packed, as 
to diminish the cost of transport, rates lower for them than 
for home goods costing more to carry, do not appear to be 
disallowed by anything contained in the proviso. But I do 

d 2 
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1895 - not think gross receipts are equally good as a measure or evi- 
mansion dence of services and their value. The railway company give 
Association as their chief reasons for the lower rates the greater average 
^d^ana^ weight of consignments of foreign goods and the excess of the 
the P un ted earn " 1 g s °' a * ru °k i n a train from the docks over the earn- 
Kingdom ings from a truck in an ordinary goods train. The dock rates, 
London and according to the company's rate book, are limited to traffic 
Westeen consigned in full truck loads, and, as a rule, goods landed at 
Ry. Co. the docks, owing to the large quantities in which they are 
consigned, are carried in full truck loads, as against a light 
load per truck in the case of home goods. And it is not the 
quantity only that causes the difference, and makes import 
traffic, even at its lower rates, pay better per truck than home 
traffic, and yield, it is stated, on an average 4 # 4d. per truck a 
mile to 8d. for home goods. It is also better packed and 
closer pressed, and a ton or any other weight of foreign goods 
will take up less room in a truck than an equal weight of 
home goods. There is, of course, an economy in working 
where, for the same quantity of goods, it is sufficient to run a 
single truck in the one case to two or more trucks in the 
other, and the same is true of modes of packing which facili- 
tate unloading, and make it easier to handle the goods. In 
these respects the weight of consignments affects cost, and 
bears upon the case between home and foreign goods. It has 
an effect, also, in regard to other services, such as clerkage, 
weighing, checking, and the like, in the rendering of which 
Sir Charles Scotter said a company can deal with a large 
consignment at a rate per ton a great deal cheaper than with 
a number of small consignments ; but as to these, its effect 
upon them may, I think, in this case be left out of account, 
because the rates from the docks to London do not include 
charges for services in Southampton Docks, and the services 
above referred to are amongst those done in the docks by the 
shipping companies, or as to some goods, wool for instance, 
brought by the Union Line, by the railway company, acting 
in their capacity of dock owners, and are separately charged 
for. Foreign and home goods differ also in the matter of 
trains. A full train is made up in the docks, and goes 
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straight to London without stopping, and as a fast train, 1895 - 
while the ordinary goods train stops at the intermediate Mansion 
stations to pick-up, and requires more time to accomplish the association 
distance. But though the train loads differ, the trains pro- °± VI> 'canal 
bably have each the same complement of trucks, and the ^^united 
expense of running them, except in the time saved by the kingdom 
continuous running, would not be very different. On this London and 
point, however, we had no information in figures brought ^SS. 
before us. In comparing rates it is important to see that they Rt - Co * 
cover the same number of services, and in this respect there 
is some difference between the rates in question. There is, 
as I have said, no Southampton terminal in the dock rates of 
6s. and 5s. It is a separate charge, costing 2s. 9d. per ton, 
and for goods by the American Liners, owing to the shortness 
of the interval between their arriving in dock and again 
leaving, rather more. For the purpose of comparison, there- 
fore, the home rates, which, as quoted in the application, 
contain a terminal at either end, must be taken at less by one 
terminal. 

Now, so far as this application is a complaint of the high 
rates in home traffic forwarded from the Southampton Town 
station, it is, I think, a sufficient answer that, besides there 
being no evidence to support it, all the chief local authorities, 
including the Corporation and the Chamber of Commerce, 
have appeared in opposition to it. I also think that there is 
no sufficient case upon the evidence for our interfering with 
the local rates to London from any of the other fourteen 
stations on the traffic in bacon and hams, butter, cheese, lard 
and wool. The total quantity of all that traffic in the period 
from January, 1898, to August, 1894, was only 12 tons 4 cwt., 
and during that same period their tonnage inwards from 
London of the same articles at the same local rates was more 
than 2,000 tons. The inference to be drawn from those 
figures is that the above-mentioned produce of these fourteen 
places goes to supply the local markets, and that London is 
not within the distance to which it would have been sent even 
at less rates for carriage. It remains to consider the traffic to 
London from these places in hay, hops and fresh meat. The 
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1895 - fresh meat imported in ships of the American Line is very 
Mansion large, and the rate per ton per consignment of a minimum of 
Association 5 tons, 17s. 6d. 9 including, Mr. Owens said, 5s. for cartage to 
Tnd^ana^ Smithfield market. The meat comes, Mr. Owens also said, in 
Traffic fob quarters, each quarter separately packed in canvas, and gives 
Kingdom a particularly good loading. The English meat, on the other 
London and hand, is sent loose, or in hampers in small consignments of 
^South^ 4 to 5 cwt., and great care has to be taken in carrying it to 
Ry. Co. keep it fresh and untainted. The rate to London is applicable 
to quantities of 3 cwt. or upwards, and that a rate for a weight 
of consignment so small as 3 cwt. should be in marked con- 
trast with a rate for carrying meat in bulk is no more than 
one would expect. Most of the English meat is sent from 
Salisbury, a distance of 84J miles, and the rate is 86s. 9d. 
collected and delivered, or, deducting lis. 5d. for collection 
and delivery and one terminal, 25s. 4td., as against a rate of 
12s. 6d. for imported meat from the docks (distance 76 miles). 
The difference in working cost where the traffic is carried in 
full truck loads, the economy in unloading fresh meat packed 
in canvas instead of being sent loose or in small hampers, and 
the shorter distance from Southampton, account for a good 
deal of the difference of rate. On the other hand, not much 
can be made in this particular case of trains from the docks 
starting full, and not stopping to pick up traffic on the way, 
for I observe that the route from Salisbury for its agricultural 
produce for the London market is via Eastleigh, 22 miles, and 
that from Eastleigh, 71 miles, a train working in connection 
with the Salisbury train, and with other contributing local 
trains, and having thus a sufficient load, runs through to 
Nine Elms without stopping, and in the same time as a fast 
train from the docks. As the case stands, I do not think 
there has been evidence produced to account for the whole of 
the difference, and in the absence of such proof the applicants 
are entitled to an order that home and foreign meat shall be 
carried on equal terms, subject to due allowances for difference 
in cost of working. Alton, Basingstoke and Micheldever are 
the places from which hay is sent in the largest quantities. 
The consignments average over 3 tons. Micheldever, to take 



RAILWAY AND CANAL TRAFFIC CASES. 39 

that place as an example, is 56| miles from London, and the 1895. 
rate, exclusive of labour, 8s. 6d. for a minimum load of mansion 

House 

2£ tons to the truck. The company do not unload hay, association 
English or foreign, nor do they load English hay, but foreign traffic^fob 
hay in the docks is loaded by the shipping companies, or by TI "? United 
the railway company as owner of the docks, and, therefore, in v. 

the case of this article the difference in the rates as to ter- on ^th KD 
minals is not quite that of two terminals to one. The con- 1 rSf T ™ N 
signments in both cases are sufficient to fill separate trucks, 
but the foreign hay is hydraulic or steam pressed, and can be 
loaded 4 tons to a truck to 2£ tons of English hay. There is 
an extra expense on this account in the carriage of English 
hay, but services other than conveyance are similar, and the 
question is whether the difference in the cost per ton of carry- 
ing a truck load of foreign hay in a fast through train of 
mixed trucks from the docks and a truck load of English hay 
in a train also of mixed trucks, keeping the time of an ordi- 
nary goods train, would make a rate of 8s. 6d. less one 
terminal Class C for 56f miles no higher really than a rate 
of 5s. for 76 miles. It is against the English hay that it 
gives a lighter load, but on the other hand there is a 20 miles 
less distance, and I think on the whole that as to hay there is 
a difference of charge for similar services contrary to what the 
proviso enacts, and that there ought to be an order on this 
part of the application. 

English hops come chiefly from Alton station, a distance of 
45 miles, in consignments of more than 2J tons on the 
average, and the rate is 20s. the ton delivered or 15s. less 
cartage in London. The rate for hops from the docks is 6s., 
and if to make the services . uniform we add the charge for 
work in the docks, which for hops is 4s. per ton, the rate is 
10s. for 76 miles as against 15s. for 45 miles. The services 
the railway company render in London are unloading and 
handing over to the consignee, and they do this work whether 
the hops are home or foreign. There is a difference in the 
packing, the bales with foreign hops being square and those 
with English hops round, and the square bales are, it is said, 
easier to handle, and give also a better load per truck. 2£ tons 
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1895 » of English hops make a full truck load to 8 tons of the foreign 

Mansion article. Mr. Owens did not consider this difference to amount 
House 
Association to much, and the condition in the rate-book as to the 6s. rate 

^Sf^GAKAL' being only for traffic conveyed in full truck loads, has not 

Traffic fob always been attended to, for in one of the dock trains, of 
the United . 
Kingdom which we have details, there were seven trucks with only 

London and 1* tons 14 cwt. of hops in them in all. I come, with regard 
Westeen *° *^ e rate *° London * or hops, to the same conclusion as I 
Rr. Co. have done with regard to hay. 

Lord Cobham : If, in this case, we only had to deal with 
sub-section 2 and its proviso, it might, I think, be fairly 
argued that the expression " same or similar services " means 
services rendered by the railway company, as distinct from the 
services rendered to the trader. The sub-section allows 
certain pleas to be raised by the railway company in justifica- 
tion of a preference, and " services " in the proviso to the sub- 
section might naturally mean "services" from the railway 
standpoint. But the learned Judge has pointed out the 
objections to this construction, having regard to the meaning 
that must be attached to the phrase in other parts of the 
section. His view of the meaning of the proviso leads to the 
same conclusion, although by another way, and, as it seems 
open to fewer difficulties than any other interpretation which 
has been suggested to us, I think it should be adopted. I 
shall not, of course, go over the ground which the learned 
Judge has traversed, but shall only add a few words on a 
point which I think of importance, but which has not been 
more than alluded to. Mr. Balfour Browne contends that the 
whole of the evidence which has been given on behalf of the 
railway company is absolutely irrelevant under the proviso, 
and he does not shrink from the conclusion that if he is right 
in his view the result " would be very like protection.' ' No 
doubt, if that was the clear intention of the legislature, it is 
not for us to discuss its propriety, but to give effect to it. 
Where, however, the intention of the legislature, as in this 
instance, is not easily gathered from the language of an Act of 
Parliament, we are entitled, in endeavouring to elucidate it, to 
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follow out the consequences which would seem to flow from 1895. 
this or that interpretation. The more novel or momentous Mansion 
the consequences, the more explicit and direct should we association 
expect the enactment to be. The contention of the applicants 0N R 4J LWAY 
as to the meaning of the sub-section and proviso seems to be Traffic for 

the United 

shortly this : A difference in charge between home and home kingdom 

merchandise, in respect of the same or similar services to the l OND on and 

trader, may be justified by certain considerations, but such a South 

Western 
difference in the case of home and foreign merchandise shall Ry. Co. 

not be so justified, but is absolutely forbidden. If this view is 
to prevail, then cadit qtuestio. To admit, as is here admitted, 
any difference of charge between home and foreign goods, 
would be to admit an undue preference, whatever the circum- 
stances of the traffic. What consequences would follow ? In 
an ordinary case of undue preference, where home merchan- 
dise is alone concerned, it is open to the railway company to 
abate an undue preference by a comparatively slight adjust- 
ment of rates, it may be, while maintaining a difference 
proportionate to the difference in the conditions of the traffic. 
But if the consideration of those conditions is to be excluded, 
as is here contended, no mere adjustment would suffice. 
Every difference must be extinguished. In the case before us 
the railway company would be called upon to abate the pre- 
ference either by lowering their local rates to the level of the 
shipping rates, or by raising their shipping rates to the level 
of their local rates. If they adopted the former alternative, 
they would have to carry goods comparatively troublesome 
and expensive to handle at rates that could only be remunera- 
tive when charged upon traffic involving a minimum of trouble 
and cost to the company. To illustrate this point ; we are 
told that the gross earnings of the goods and mineral traffic 
of the South- Western railway company, deducting shunting 
allowances, are less than 5s. per train mile. To get at the 
net earnings, the cost of working the traffic must be deducted. 
This cannot be exactly given, but the cost of working the 
whole of the South- Western traffic is about '56 of the gross 
receipts. Whatever reasonable deduction may be made for 
the possibly smaller cost of working goods traffic, it is clear 
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1895 - that there is no margin for a large reduction of the rates 

Mansion charged. Yet an equalisation of the shipping and local rates 

Association between Southampton and London, by means of a reduction 

and^an^* °' *^ e l & tte r > would involve in many cases a fall of at least 

Tbabtio fob 50 per cent. When it is added that the company would run 
the United r r j 

Kingdom the risk of being called upon to effect a similar reduction upon 

London and similar traffic throughout the whole of their system, it must 
Western ^e Emitted that the consequences to them would be of great 
Ry. Co. gravity. The other alternative would be to raise the shipping 
rates to the level of the local rates. These shipping rates are 
charged upon traffic of a highly competitive character, and we 
may take it that they are fixed at the highest point that is 
consistent with securing a remunerative share of the traffic. 
I am not introducing competition as justifying the preference, 
but only as a factor in the result which it seems to me will 
inevitably follow upon the raising of the Southampton Dock 
rates, namely, the loss of the whole shipping traffic to the rail- 
way. A slight increase probably would have this effect ; any 
-approximation to the level of the local rates, most certainly so. 
It is not denied that the traffic would go to London by sea all 
the same, and at the same rates as before. The only differ- 
ence would be that the railway company would be more or less 
impoverished, not to the advantage of the farmer, who would 
gain nothing, but solely to the advantage of the shipping 
interest, which is not, of course, wholly a British interest. 
Further, the policy of the legislature, as interpreted by the 
Eailway Commission since its first institution, has been to 
multiply routes for the access of merchandise to our great 
centres rather than to restrict them ; but if the defendants 
elected, under pressure, to give up their Southampton Dock 
traffic, one important route for the supply of food stuffs, 
absolutely indispensable to the people of this country, would 
be closed. Consequences such as these must be regarded as 
of far-reaching importance ; so far as they involve protection 
to any class or interest, they constitute a reversal of a long- 
established national policy. I cannot persuade myself that so 
momentous a decision would be embodied in a proviso of appa- 
rently limited application, and in language that admits of doubt. 
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I am of opinion, therefore, that if not by the use of the 1895 - 

words " same or similar services," then by the general sense of Mansion 

... House 

the proviso as interpreted by the learned Judge, it is intended association 

that in cases where undue preference of foreign goods is ^nd^cana^ 
alleged, we should take into consideration, as we have always TraF u° i J2d 
been entitled to do in the case of home goods, the circum- Kingdom 
stances of the traffic, as regards its quantity, its packing, its London and 
regularity, and all other matters affecting its cost to the Western 
company, except so far as they may be matters special to the ^ Y - 0o - 
foreign origin of the goods. That is the limitation imposed by 
the proviso, the object of which is, in my opinion, not to give 
to home traffic a preference over foreign traffic, but to place 
them in a position of strict equality. 

I have given the facts and figures brought before us in such 
detail the careful consideration which they require, for I felt 
that Mr. Balfour Browne was not far wrong when he said that 
the defendants' line of defence was an afterthought, q,nd that 
they had the difficult task before them of justifying by one set 
of considerations a rate that had been governed by another. 
However, they are entitled to do this if they can, and I 
think they have been successful so far as the shipping rates 
are concerned. It is quite impossible to calculate exactly 
what the difference in charge should be in cases where the 
services rendered by the railway company differ so widely as 
hardly to admit of comparison. As to hops and hay, how- 
ever, this is not so markedly the case, and I concur with Sir 
Frederick Peel in thinking that the difference in home and 
foreign rates for these articles is somewhat excessive, and 
should be reduced. I am not so clear as to the meat rates. 
In seventeen months 10,688 tons of foreign meat were carried 
from Southampton Docks to Nine Elms, in 286 consignments 
(average consignment 87 tons), at a rate, adopting Sir Frederick 
Peel's figures, of 12s. 6d. per ton, station to station, for 5-ton 
lots. From Salisbury, the place chiefly concerned in this 
connection, 231 tons only were sent to Nine Elms in 825 
consignments, average consignment 5£ cwt., at a station to 
station rate of 25s. 4d., in lots over 8 cwt. No complaint 
seems to have been made at any time to the company, and 
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1895. when the difference in packing and the longer distance from 

mansion Salisbury is considered, it is clear that the company is entitled 

Association to a very substantial difference in charge. If meat is to be 

°and ^ANA^-f deluded in the order, I should say, for myself, that a very 

Tbaffic fob slight readjustment would meet the requirements of the case. 
the United 
Kingdom 

London and [Solicitors for the applicants : Neish, Howell, d Macfarlane. 
South 
Westebn 

Ry. Co. Solicitors for the London and South-Western railway com- 

pany : Bircham d Go. 

Solicitors for the Council of the Borough of Southampton, 
the Southampton Harbour Board, and the Southampton 
Incorporated Chamber of Commerce : Bobbins, Billing dt Co. 
for G. B. Nalder, Southampton, and for B. Harfield, South- 
ampton.] 
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Manchester, Sheffield and Lincolnshire Railway 
Company C). 

Rebate on Sidings' Rates — Siding " not belonging to the Company " — Station 
Accommodation and terminal Services — "Terminal Station" — Railway 
and Canal Traffic Act, 1894 (57 $ 58 Vict. c. 54), «. 4. 

Section 4 of the Railway and Canal Traffic Act, 1894, enacts that, — " When- 
ever merchandise is received or delivered by a railway company at any siding 
or branch railway not belonging to the company, and a dispute arises between 
the railway company and the consignor or consignee of such merchandise as to 
any allowance or rebate to be made from the rates charged to such consignor or 
consignee in respect that the railway company does not provide station accom- 
modation or perform terminal services, the Railway and Canal Commissioners 
shall have jurisdiction to hear and determine such dispute, and to determine 
what, if any, is a reasonable^ and just allowance or rebate." 

A siding was constructed by a trader under a deed entered into by him with 
a railway company, providing for the sale to him of some surplus land adjoin- 
ing their station yard, on which he was to erect two malt-kilns, and stipulating 
that he should, at his own cost, make a siding or branch railway from the malt- 
kilns to the line of the railway company on land belonging to the company, 
and should at all times, at his own expense and when requested by the railway 
company, maintain and keep the siding in good repair and working order, and 
stipulating further that it should be lawful for the railway company at all 
times to use the siding for the purpose of shunting engines and trucks, loaded 
or unloaded, and that the railway company should have the control and 
management thereof, such use, control, and management to be subject to the 
right of the trader and his successors to have the reasonable use of the siding 
for the purpose of conveying goods to and from the malt-kilns and of loading 
and unloading such goods : — 

Held, that the ownership of the siding was in the trader, the railway com- 
pany merely taking a right to use it for shunting purposes, with the necessary 
control and management for such purposes as well as for working traffic to and 
from their line to the siding, subject to the paramount right of the trader to 
the reasonable use of it for the purposes of his business. The siding, therefore, 
was one " not belonging to the company " within the meaning of the above 
section. 

The railway company contended that the above section applies only where 
the railway company " does not provide any station accommodation or perform 

(*) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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any terminal services," and has no reference to a case where the railway com- 
pany are able to prove that they have afforded any station accommodation or 
performed any terminal services, however slight : 

Held, that the section gives a rebate " in respect that " ; that is, in propor- 
tion as or to the extent the railway company do not provide station accom- 
modation or perform terminal services, and that the jurisdiction of the Railway 
Commissioners is not ousted on proof of the fact that one terminal service, 
e.g. covering, is performed by the railway company. 

The applicants were the owners of a siding which communicated with the 
railway of the defendants at a point situated about thirty or forty yards from 
the Retford goods station oi the defendants. A dispute having arisen between 
the applicants and the defendants as to the allowance or rebate to be made 
from the rates charged to the applicants in respect that the defendants did not 
provide station accommodation or perform terminal services for the applicants* 
malt and barley traffic received or delivered by the defendants at such 
siding : — 

Held, that as by sections 3 and 26 of the defendants' Order Confirmation 
Act, 1892, Retford was not a " terminal station," the railway company were 
not entitled to charge to the applicants a station terminal at Retford 
station in respect of their malt or barley traffic passing from or to the 
siding of the applicants connected with the Retford station ; and further 
that, under the facts proved, the applicants were not entitled to a rebate 
from the rates they had been charged as respects any service terminals in- 
cluded in them. 

This was an application by Messrs. J. Pidcock & Co., 
Limited, against the Manchester, Sheffield and Lincolnshire 
railway company. 

The application was as follows : — 

" The applicants say that : 

1. They are maltsters carrying on business at Nottingham 
and at Eetford. 

2. The applicants are the owners of a siding which com- 
municates with the railway of the defendants at a point 
situate about 80 or 40 yards from the Eetford goods station 
of the defendants. 

3. The applicants receive barley into their said siding 
from various stations on the railways of the defendants and 
other companies, and also send away malt from their siding to 
various stations on such railways. 

4. There are at Eetford competitors of the applicants, for 
whose traffic the defendants supply station accommodation 
and terminal services at their Eetford goods station in addi- 
tion to conveyance on the railway. 

5. Notwithstanding that in respect of traffic to and from the 
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applicants' siding, the defendants do not supply such station 
accommodation and that the applicants hy their own servants 
perform such terminal services the defendants charge to the 
applicants the same rates to and from Eetford as they charge 
to such other traders. 

6. The applicants have deducted from their carriage 
accounts with the defendants the sum of 4£d. per ton off the 
Eetford station rates from 1st October, 1886, up to the end of 
1892, and since that date they have deducted at the rate of Is. 
per ton to cover the rebates to which they claim to be 
entitled. 

7. The defendants have declined to allow any rebate 
whatever in respect of the applicants' traffic, and dispute and 
deny the claim of the applicants to the rebate of 4 £d. per ton 
or Is. per ton or any other sum. 

8. The applicants allege that by reason of the making of 
such charges as above mentioned they are subjected by the 
defendants to an undue prejudice and disadvantage as com- 
pared with their competitors who use the Eetford station, and 
that the defendants give an undue preference to their said 
competitors. 

And the applicants apply to the Eailway and Canal Com- 
mission under the provisions of the above Acts and in 
particular section 4 of the Eailway and Canal Traffic Act, 
1894, (1) to determine what is a reasonable rebate from the 
defendants' Eetford station rates in respect of the applicants' 
traffic passing to and from their private siding, (2) for an 
order that the defendants may be enjoined to desist from 
charging to the applicants the same rates as are charged to 
such of their competitors as use the Eetford station, and (3) for 
an order that the defendants do pay to the applicants in respect 
of the charges hitherto made to them by the defendants (which 
charges the applicants allege to be illegal) the sum of 150Z. by 
way of damages." 

The defendants' answer was as follows : — 

" 1. The siding referred to in the application is maintained 
for the convenience of the applicants, and not in any way 
for the convenience or accommodation of the defendants. 
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On the contrary the working of the traffic of the appli- 
cants into and out of the said siding often interferes with 
the working of other traffic in the defendants' station at 
Eetford. 

2. For the carriage of barley or malt to or from the said 
siding from or to the stations of the other companies re- 
ferred to in paragraph 3 of the application the applicants by 
reason of arrangements between the defendants and such 
other companies to which the applicants are not parties get 
the advantage of paying the same rates only as if such barley 
or malt was delivered at or forwarded from Eetford station 
although additional work has to be done either by such other 
companies or by the defendants on their behalf in delivering 
or collecting such traffic at or from the said siding. 

8. It is not the fact that the defendants do not supply station 
accommodation or perform terminal services in respect of 
traffic to or from the said siding. The said siding is not large 
enough to accommodate the whole of the applicants' traffic 
and the defendants are constantly obliged to find standing 
room for such traffic in their station and if there were no station 
accommodation at Eetford the applicants would be put to 
great inconvenience. With regard to terminal services the 
defendants advise the applicants of the arrival of goods, and 
when the applicants are ready to receive them the defendants' 
servants attend at the applicants' siding and remove the sheets 
from the trucks and assist in unloading, whilst on traffic for- 
warded from the applicants' siding the defendants' servants 
assist in loading the same and afterwards sheeting the trucks 
and labelling them to their destination. 

4. Working the applicants' traffic and empties in and out of 
the said siding involves a great deal of shunting and hauling 
which is not required in the case of traffic dealt with at the 
Eetford station. 

5. By reason of the services rendered by the defendants to 
the applicants at or in connection with the said sidings the 
traffic of the applicants is more costly to deal with than 
similar traffic which is dealt with at the Eetford station, and 
the defendants deny that they have in any way subjected the 
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applicants to any undue prejudice or disadvantage as com- 1895 - 

pared with their competitors who use the Eetford station or Pidcock 

have given an undue preference to the applicants' said com- v , 

petitors, and submit that in the circumstances it would not be tee 128 " 

just or reasonable to allow the applicants any rebate from the Sheffield, 

defendants' Eetford station rates." colnbhire 



Ry. Co. 



Balfour Browne, Q.C. (R. Whitehead with him) for the 
applicants. 

A railway company cannot make a station terminal charge 
where there is no terminal station. There is no terminal 
station here at all within the definition of a terminal station 
in section 26 of the defendants' Order Confirmation Act, 1892. 
The amount of the station terminal which is being charged to 
the traders who use Eetford station should be allowed as a 
rebate to the applicants. 

Littler, Q.C. and C. A. Russell for the defendants. 

Having regard to the terms of the conveyance under which 
the siding was made, the siding cannot be said to be a siding 
"not belonging to the company," which are the words used 
in section 4 of the Act of 1894. That section clearly points to 
cases where there is a siding communication with the main 
line, and does not apply to the case of a trader who has a 
piece of siding laid out adjoining a railway company's station, 
where not only everything is done for him that is done for 
other traders using the station but something in addition. A 
siding "not belonging to the company," means a siding the 
full ownership of which is in the trader. If rateability be the 
test of whether the applicants here have the exclusive occu- 
pation, it is perfectly clear that they have not. Rochdale ' 
Canal Co. v. Brewster ( l ). 

If a railway company provide station accommodation to 
any extent, or render any terminal services, section 4 of the 
Act of 1894 does not apply. It was never intended by that 
section that the question of quantum should be gone into by 
this Court. It is proved that the applicants' traffic cannot 

[1894] 2 Q. B. 852 ; 64 L. J. Q. B. 37. 
B. — VOL. IX. E 
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1895 - get to or from their siding without using Eetford station, and 

Pidcock therefore we do provide station accommodation. The appli- 

Vm ' cants admit that we perform the service of covering. 
Manches- 

TBB, 

Sheffield, Balfour Browne, Q.C., in reply. The applicants made the 

AND LlN- . # _ • j • • j 

colnshibe sidmg at their own expense and are bound to maintain it, 
the defendants having only certain rights over it. A siding 
belonging to the railway company means one of their own 
sidings in their own station-yard, and not a siding over which 
they have limited rights. 

Under the definition of a terminal station in the defendants' 
Order Confirmation Act, 1892, this is not a place where a 
station terminal can be charged on the applicants' traffic. 
The words " does not provide station accommodation " in 
section 4 of the Act of 1894, mean " does not provide station 
accommodation which has been used for that traffic." The 
applicants do not use Eetford station ; they have a station of 
their own. 

The section goes on to say " or perform terminal services." 
That means any portion of the services. The section does not 
say anything about the whole of the terminal services. 

Collins, J. : This is an application under section 4 of the 
Eailway and Canal Traffic Act, 1894. The applicants are 
maltsters, carrying on business at Nottingham and Eetford, 
and they claim to be owners of a siding which communicates 
with the railway of the defendants near Eetford station, into 
which siding they receive barley from various stations on the 
defendants' line, and from which they send away malt ; and 
they claim a rebate "in respect that the railway company 
does not provide station accommodation or perform terminal 
services " 

It was not denied that the applicants are charged something 
in respect of station accommodation and terminal services, 
though the precise amount charged is not easily ascertained. 
In order to bring themselves within the section, the applicants 
must show that the siding " does not belong to the company; " 
unless they can show this they are not entitled to the relief 
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claimed. It is averred in the application, and not denied in 
the answer, that the applicants are the owners of the siding ; 
but Mr. Littler put in the siding agreement, and asked for an 
amendment, if necessary, in order to raise the contention that 
the siding does not come within the words of the section as 
" a siding not belonging to the company." He admitted that 
in a qualified sense the applicants might be described as 
owners, but he insisted that the siding was really a part of the 
defendants' station, and that they took a right under the 
agreement to use it as such, and that therefore it could not be 
said " not to belong " to them. This question must be 
decided by the terms of the siding agreement. 

That agreement is contained in a deed of conveyance of the 
26th July, 1867, made between the company and John Wilson, 
whose assigns the applicants now are. By that deed the 
company conveyed to John Wilson certain land adjoining 
their railway, Wilson covenanting to erect malt-kilns thereon. 
Wilson further covenanted to make a siding, or branch railway, 
at his own expense — except the points, crossings, and switches 
— but under the superintendence of the company's engineers, 
from the said malt-kilns to the railway of the said company. 
Then follow these words, on which the defendants rely : " And 
further that it shall be lawful for the said company their 
successors and assigns at all times to use the said siding for 
the purpose of shunting engines, carriages, and trucks loaded 
or unloaded, and that the said company, their successors and 
assigns, shall have the control and the management thereof. 
Such use, control, and management to be subject to the right 
of the said John Wilson, his heirs and assigns, or others the 
owners and occupiers for the time being of the said malt-kilns 
to have the reasonable use of the said siding for the purpose 
of conveying goods to and from the said malt-kilns, and of 
loading and unloading such goods." Then follows a covenant 
by Wilson to maintain and keep the siding in good repair, 
except the points, crossings, and switches, which are to be 
repaired by the company. 

I am clearly of opinion that under this agreement the 
ownership of the siding is in the applicants, the defendants 

e 2 
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merely taking a right to use it for shunting purposes, with the 
necessary control and management for such purposes as well 
as for working traffic to and from their line to the siding, 
subject to the paramount right of the applicants to the 
reasonable use of it for the purposes of their business. The 
siding, therefore, in my view, is one " not belonging to the 
company." 

But Mr. Littler took another point, and contended that the 
section applies only where the company " does not provide 
any station accommodation or perform any terminal services," 
and that here the company do both. I cannot accept this 
construction. I think the section intends to give a rebate 
" in respect that ; " that is, in proportion as or to the extent 
that the company do not provide station accommodation or 
perform terminal services, and that the jurisdiction of the 
Commissioners is not ousted on proof of the fact that one 
terminal service, say covering, is performed by the company. 
These considerations determine the question of jurisdiction. 

Are the applicants, then, entitled to any rebate ? First, as 
to fetation accommodation. It is clear that something above 
the conveyance rate is charged for this, and to the extent 
that it is charged, I am of opinion that the applicants are 
entitled to a rebate. This is made clear by section 8 and 
section 26 of the company's Order Confirmation Act, 1892. 
Section 8 defines maximum station terminal as " the 
maximum charge which the company may make to a 
trader for the use of the accommodation provided and for the 
duties undertaken by the company ... at the terminal 
station for or in dealing with merchandise as carriers thereof 
before or after convey ance." No station terminal can be 
charged therefore, unless the station where the accommoda- 
tion, &c, is provided is a terminal station. Section 26 
excludes from the definition of terminal station " a junction 
between a siding let by or not belonging to the company, or in 
respect of merchandise passing to or from such siding, any 
station with which such siding maybe connected." Therefore 
the station in this case is not a terminal station ; and to the 
extent that a station terminal is charged, there must be a 
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rebate. This at first sight may seem to work a hardship on 
the railway company, for the evidence satisfies me that they, 
in fact, do provide a good deal of accommodation, and under- 
take duties at Eetford station for which, if it were a terminal 
station, they would be entitled to make a charge ; but I think 
this hardship may be, to a great extent, if not entirely removed 
by section 5, which provides that the company may charge for 
the services thereunder mentioned, among which are : — Sub- 
section (1) " Services rendered by the company at or in con- 
nection with sidings not belonging to the company" a 
reasonable sum in addition to the tonnage rate, such sum, in 
case of difference, to be settled by an arbitrator to be 
appointed by the Board of Trade. A later sub-section (4) 
deals with accommodation before or after conveyance beyond 
a reasonable period, and it would seem, therefore, that the 
charge for accommodation within the reasonable period, if it is 
to be recovered at all, must be brought under sub-section 1. 
However, the statute clearly debars the company from claim- 
ing it as a station terminal ; and we have no jurisdiction to 
deal with the matters mentioned in the subsequent section. 

Next as to the terminal services. The maximum charges 
for these are defined in section 4 as those which the company 
may make " for loading, unloading, covering, and uncovering 
merchandise, including all charges for the provision by the 
company of labour machinery, plant, stores, and sheets." In 
the present case the applicants contend that they find all the 
machinery and assist in the loading and unloading, and that 
they are, therefore, entitled to some rebate in respect of 
terminal services. The question still remains — how is the 
amount charged for station and service terminals in each case 
to be ascertained, inasmuch as the rates are in all cases less 
than the sum of the maximums for conveyance, station 
terminals and service terminals, and more than the maximum 
of any two of these three heads of charge combined ? It is 
suggested by the applicants that the service charges should be 
deemed to be in the same proportion to the rates actually 
charged as they would be to the sum of the maximums, and 
Sir Henry Oakley did not quarrel with this mode of estimat- 
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189 :> - ing them, but accepting, or not opposing, the applicants' 

pidcock method so far, he took exception to their way of arriving at an 

v. ' average figure, pointing out that the rates from stations where 

MA tbb1 KS the traffic was small ought to be excluded from the calculation 

Sheffield, on w hich the average was based. Mr. Browne, on behalf of 
and Lin- ° 

colnshibe the applicants, admitted the force of Sir Henry Oakley's 

criticism, and I think that, at this stage, it will be enough for 

us to say that there must be a rebate of the whole station 

terminal, and that we approve of the mode of arriving at the 

amount charged for such accommodation as proposed by Mr. 

Browne and modified by Sir Henry Oakley. The parties will 

probably have little difficulty in arriving at the amount of the 

rebate on these lines. 

As to the claim for damages in the past, it was admitted by 
Mr. Browne that no damages could be obtained under section 4 
for overcharges before the Act of 1894 came into operation ; 
and he did not press the claim under section 10 of the Act 
of 1888. 

As to service terminals, my colleagues are of opinion that, 
having regard to the amount of services actually rendered by 
the company, there ought to be no rebate, and I accept this 
view. 

Sir Frederick Peel : The applicants in this case dispute 
the right of the railway company to charge them a station 
terminal and service terminals on the ground that their barley 
and malt traffic is received and delivered at a siding " not 
belonging to the company." 

The applicants' malt-kilns are close to the company's station 
at Betford, and their predecessor, Mr. Wilson, made the siding 
in question, at his own expense, on land belonging to the com- 
pany — a siding, as made, bsing of service both for promoting 
the traffic of the railway and for enabling the malting trade 
to be carried on more profitably. The siding was constructed 
by Mr. Wilson under an agreement with the railway company, 
providing for the sale to him of some surplus land adjoining 
their station yard, on which he was to erect two malt-kilns, 
and stipulating that he should, at his own cost, make a siding 
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or branch railway from the malt-kilns to the railway of the 
company at a spot marked on a plan annexed to the agree- 
ment, and should at all times, at his own expense and when 
requested by the company, maintain and keep it in good 
repair and working order, and stipulating further that it should 
be lawful for the company at all times to use the said siding 
for the purpose of shunting engines and trucks, loaded or 
unloaded, and that the company should have the control and 
management thereof, such use, control, and management to 
be subject to the right of Mr. Wilson and his successors to 
have the reasonable use of the siding for the purpose of con- 
veying goods to and from the said malt-kilns, and of loading 
and unloading such goods. It was therefore provided by this 
agreement that the owners of the malt-kilns should, at their 
own cost, make and maintain the siding, and that it should be 
made on that part of the goods yard which adjoined the malt- 
kiln ; and, as regards its user, that the owner of the malt-kilns 
should have the use of it to convey, and load and unload their 
malt and barley ; and that, subject to such use, the railway 
company should have the control and management of the 
siding, and the use of it for the purpose of shunting engines 
and full or empty trucks. It is of common occurrence for a 
siding to belong to one person, and for the ground on which it 
is laid to belong to another ; and considering that the com- 
pany did not construct the siding, and are not the persons 
liable for its maintenance, and that they can only use it for 
shunting purposes, and only, also, when others do not require 
to use it, I think it does " not belong " to the company. 

Consequently, as to merchandise passing to and from such 
siding, the company are not entitled to a station terminal at 
this end, the station with which such siding is connected not 
being a terminal station as defined in section 26 of the 
schedule to the company's Bates and Charges Act, 1892. 
Eates, therefore, on such merchandise which, as charged to 
the applicants, have included a station terminal at each end, 
ought to be reduced by one station terminal, the amount of 
which should be ascertained on the principle adopted in the 
table headed " Analysis of grain rates, 4c," and put in by the 
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applicants. This principle, so far as it assumes a pro rata 
reduction of each constituent of a rate which is below its 
maximum, does not assume too much for the item of station 
terminal, for it, as Sir Henry Oakley said, is the least elastic 
of the items, and less susceptible of alteration than the charge, 
for instance, for haulage or conveyance. But in calculating 
the figures given in the table as the average amount, no 
account has been taken of the difference in the tonnage of the 
grain traffic to and from Eetford and the several places named 
in the table, and the figure therefore requires to be corrected. 
This part of the application is within the provision of section 
10 of the Kailway Traffic Act, 1888, and any overcharges 
made since the company's Kates and Charges Act, 1892, came 
into operation, should be repaid. It is also, except for going 
back so far as to the past, within the provision of section 4 of 
the Eailway Traffic Act, 1894; for, though counsel for the 
railway company argued that that section has no reference to 
any case where the company are able to show that they have 
afforded any station accommodation or performed any terminal 
services, however slight, I do not think there is any such 
restriction on the powers given by the section. The evidence, 
at the same time, shows that the applicants' traffic, except in 
being loaded and unloaded on their own siding, has used and 
uses the company's Eetford station much like any other 
traffic; and for this use it is, I think, competent for the 
company, under its Bates and Charges Act, section 5 of the 
schedule, to make a charge as for services rendered by it at or 
in connection with the siding. The same section also regulates 
the procedure in case of difference as to the amount to be 
charged ; and the amount, failing agreement between the 
parties, can only be arrived at by an arbitration in accordance 
with that section. 

The other part of the application has reference to service 
terminals. This has to be determined solely under section 4 
of the Traffic Act, 1894. Service terminals are the charge for 
loading, unloading, covering and uncovering ; and there is a 
separate terminal for each service, which, for articles of the 
class of malt and barley, is 8d. loading or unloading, and Id. 
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covering or uncovering. It is admitted the company has 
always covered and assisted in uncovering, and that since 
1891 they have helped to load and unload on the applicants' 
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siding. The table before referred to makes the charge for TEBj 
these services to be 8"25d. per ton 4-ton lots, or about fd. less 8 ™™"' 
than the maximum ; and the question is only whether any- colnshibk 
thing should be allowed off that portion of this charge, which 
is for loading or unloading, in respect of the company not 
doing the entire work, but being assisted by men from the 
malt-kiln. No doubt the assistance given to the company 
enables the trucks to be loaded and unloaded very expeditiously, 
and this is to the company's advantage as well as the traders. 
But the company is not bound to more than a reasonable 
despatch, and it is not shown that the labour they have 
supplied has not been sufficient in that respect. I do not 
think any case has been made out for a rebate under the 
section ; but if the applicants think the charge to be more 
than is reasonable, they are not obliged to accept the company's 
service, and the company could not, in that case, charge any 
terminal under this particular head of service. 

Lord Cobham : I entirely concur in the conclusions at which 
my colleagues have arrived. 

[Solicitors for the applicants : Neish, Howell and Macfarlane. 

Solicitors for the defendants: Cunliffes and Davenport for 
R. Lingard-Monk, Manchester.] 
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Mansion House Association on Eailway and Canal Traffic 
for the United Kingdom 

v. 
Great Western Eailway Company. 

Complaint by Trhders Association — Particulars of Names of l'raders aggrieved 
— Increase of Rates— Railway and Canal Traffic Act, 1888 (51 ^52 Vict, 
c. 25), s. 7— Railway and Canal Traffic Act, 1894 (57 $ 58 Vict. o. 54), 
*. 1, mbss. 1, 4. 

February 23, An incorporated association of traders filed a complaint under the Railway 
March 27, and Canal Traffic Acts, 1888 and 1894, that a railway company had, since the 
1 ^ 95, 31st of December, 1892, increased their class rates per ton for merchandise 

traffic, and that the increased rates were unreasonable. The railway company 
asked for particulars of the names of the traders who were represented by the 
association, and of the traders in respect of whose traffic the complaint was 
made : — 

Held, by the Court of Appeal (affirlning the judgment of Collins, J.), that 
the association were entitled to make such a complaint to the Railway Commis- 
sioners without representing any individual trader and without proof that any 
individual trader was aggrieved, and that as the association and the railway 
company were the only parties to the litigation, the association could not be 
ordered to give particulars of traders represented by them. 

Held, also, that on such a complaint, as to the increase of class rates, the rail- 
way company might, in the first place, justify generally the raising of the rate 
for the whole class, and that, therefore, an application for particulars, for the 
purpose of the identification of specific goods in respect to which the increase of 
rate might be alleged to be unreasonable, was premature. 

Subsection 4 of section 1 of the Railway and Canal Traffic Act, 1894, does not 
apply to a complaint by an association which is proceeding under section 7 of 
the Railway and Canal Traffic Act, 1888, and is not itself aggrieved by the 
increased charges. 

On an appeal from a decision of the Railway Commissioners, the Court of 
Appeal has power to give the costs of the appeal to the successful party, not- 
withstanding section 2 of the Railway and Canal Traffic Act, 1894. 

This was an appeal -by the Great Western railway company 
from the refusal of the Eegistrar to order the applicants to 
give the following particulars : — 

(1) The names of the traders who are represented by the 
applicants in respect of the complaints contained in the first 
seven paragraphs of the application. 
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(2) The names of the traders who are represented by the 1895 « 

applicants in respect of the complaints referred to in paragraph Mansion 

eight of the application, or in respect of whose traffic the association 

complaint set forth in paragraph eight of the application is °^ ^c^th 

m ade Tbafpic foe 

jhb United 



The applicants' complaint was as follows : — Gbbat 



Kingdom 

Great 
Western 



"1. That they are an incorporated association of traders i^™ 
interested in railway traffic upon the railways in the United 
Kingdom, and, amongst others, upon the Great Western rail- 
way, and that they have obtained a certificate from the Board 
of Trade, dated the 7th of June, 1894, that they are, in the 
opinion of the Board of Trade, a proper body to make such 
complaints as the Commissioners have jurisdiction to deter- 
mine. 

2. The applicants complain that certain rates and charges 
hereinafter mentioned are unreasonable. 

8. The defendants have, both alone and jointly with other 
railway companies, since the 31st of December, 1892, increased 
their rates and charges upon traffic passing between London and 
Bath. The class rates per ton upon traffic between those two 
points, passing solely over the lines of the defendants, have 
been increased as follows : — In class 1, from 21s. 8d. (the rate 
in force on December 31st, 1892) to 22s. 9d., the rate at 
present charged ; in class 2, from 26s. 8d. to 28s. ; in class 3, 
from 32s. 6d. to 33s. 6d. ; in class 4, from 37s. 6rf. to 39s. 4d.; 
in class 5, from 47s. 6d. to 48s. 5d. Such increased rates per 
ton are now being charged by the defendants upon all 
merchandise comprised in the classes to which such rates 
respectively apply, except in instances where traffic is carried 
at ' special rates.' 

4. Prior to December 31st, 1892, there were in force special 
rates applicable to certain definite traffic, which were lower 
than the class rates then charged and set out above. The 
special rate on wines and spirits in casks and cases, articles 
in class 3, from London to Bath, which in 1892 was 26s. 8d. 
per ton, has now been increased to 28s. 4d. This example is 
given in order to show that the increases in rates from London 
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to Bath are not confined exclusively to traffic carried at class 
rates. 

5. The defendants have put into force new arrangements 
with regard to the rebates allowed to outside cartage agents, 
the effect of which has indirectly increased the charge made to 
the trader for the carriage of his merchandise, whether it be 
chargeable at special or class rates. 

6. Another example of the increases complained of relates 
to the carriage of small parcels between London and Bath. 
Prior to and on December 81st, 1892, the charge for a con- 
signment weighing 1 cwt. of articles comprised in class 1 was 
Is. 5d. ; this has been increased to a present charge of Is. Id. ; 
for articles in class 2 the rate was la. 9d.; it has been 
increased to Is. lid., and the analogous rates upon articles in 
classes 3, 4, and 5 have been increased respectively from 
2s. 2d., 2s. 5d., and 3s., to 2s. 3d., 2s. 7d., and 3s. 2d. 
respectively. 

7. In addition to this, the defendants have put into opera- 
tion the following regulation, which tends to increase the rates 
charged to traders for small parcels : — 

"When goods consigned together are subject to collec- 
tion or delivery in separate lots not exceeding 3 cwts., 
an additional charge for each separate collection 
or delivery within the boundaries prescribed by the 
railway companies is made, viz. : — 

" (a.) In all places except London, 2d. per cwt. 

minimum charge 3d. each collection or 

delivery : 
" (b.) In London, 3d. per cwt. minimum charge 

4d. each collection or delivery. 

"Upon such goods collected or delivered outside the 
prescribed boundaries, the usual extra cartage 
charges are made in addition to the above-named 
charges." 

8., There have been increases made by the defendants in 
the class rates per ton upon traffic from London to Exeter, 
Plymouth, Cardiff, and Hereford, served not only by the 
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defendants, but by other railway companies, as shown in the 
subjoined table : — 



CLASS RATES, 1892.— December 31st. 


Traffic from 


MERCHANDISE IN CLASSES. 












London to 


Class 1. 


Class 2. 


Class S. 


Class 4. 


Class 5. 




Per Ton. 


Per Ton. 


Per Ton. 


Per Ton. 


Per Ton. 




s. d. 


*. d. 


s. d. 


s. d. 


s, d. 


Exeter . 


30 


35 


40 


55 


75 


Plymouth . . . 


32 6 


37 6 


45 


60 


90 


Cardiff . 


26 8 


31 8 


37 6 


47 6 


70 


Hereford . . . 


25 


30 


36 8 


42 6 


60 




CLASS RATES, 1894. 




Exeter . 


30 8 


36 9 


42 


55 1 


65 6 


Plymouth . . . 


34 1 


39 4 


47 3 


62 6 


76 4 


Cardiff . 


28 


33 3 


39 4 


49 10 


59 10 


Hereford . . . 


26 3 


31 6 


38 6 


44 7 


56 1 
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9. Under the provisions of section 1, sub-section 3, of the 
Bailway and Canal Traffic Act, 1894, and of section 31 of the 
Bailway and Canal Traffic Act, 1888, the applicants made a 
complaint, dated the 25th day of October, 1894, to the Board 
of Trade with respect to the increased rates and charges above 
referred to, which complaint was considered by the Board of 
Trade, but no settlement of the differences between the appli- 
cants and the defendants was arrived at. 

10. The applicants complain that all the increased rates 
and charges above referred to, whether they have been 
increased directly or indirectly, are unreasonable. 

And the applicants apply to the Court of the Bailway and 
Canal Commission under the above-mentioned Acts, 
and in particular under section 1 of the Bailway and 
Canal Traffic Act, 1894, for an order enjoining the 
Great Western railway company to desist from 
increasing, either directly or indirectly, any rate or 
charge in respect of such traffic as is above men- 
tioned which was in force on the 31st day of Decem- 
ber, 1892, and to desist from charging the increased 
rates or charges above mentioned." 

Sir R. Webster, Q.C. (C. A. Crvpps, Q.C., and Ernest Moon 
with him) for the defendants in support of the appeal. 
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Although under section 7 of the Bailway and Canal Traffic 
Act, 1888, the public body or association that complains need 
not show that it is itself aggrieved, it must show that it 
represents people who are aggrieved and who have a legal 
ground of complaint, and the railway company are entitled to 
know who these persons are. It was not intended by that 
section that an association such as the applicants should be 
entitled to bring hypothetical causes of complaint, when there 
was no actual complaint in existence by any particular trader. 

Sir Frederick Peel in the Liverpool Corn Traders 9 Association 
v. London d North- Western Railway Company i 1 ) said: — "As 
to the matter of damage, public bodies may complain without 
proof that they are aggrieved, and perhaps, any person has the 
same right in this respect in the case of complaints of unequal 
rates, that public bodies have in all cases. But I agree with 
Mr. Pope, that a preference to be held to be undue, must be 
injurious to those who complain of it, or who are represented 
by a public body appearing as a complainant." The same 
law had been laid down in Hozier v. Caledonian Railway 
Company ( 2 ), one of the first cases under the Bailway and 
Canal Traffic Act, 1854. 

In that case it was held that a railway company having 
fixed the rates for passengers travelling between the termini 
of the line according to a much lower scale than the rates 
exigible from passengers travelling between intermediate 
stations, no one had a title to complain of such proportional 
rating, unless there was a competition of interest, or unless 
the complainer set forth personal disadvantage to himself. 
The Lord President in giving judgment said, " I do not see 
that this petitioner has shown any interest at all. I put the 
question, whether he suffered any disadvantage by the pro- 
portional rating complained of ; and the answer was that he 
did not complain of any disadvantage, but that he did not 
choose that parties travelling from Edinburgh to Glasgow 
should enjoy the benefit of a cheaper rate of travelling than 
he could enjoy." 

C) Ante, Vol. VII., p. 144. 

( 2 ) Ante, Vol. I., p. 27 ; 17 Sees. Cas. 302. 
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[Collins, J. : Section 1 of the Act of 1894 is a new enact- 
ment altogether, and, therefore, the cases that deal with 
questions of preference between one person and another, 
do not appear to me to have any application. In the present 
case you have to compare the rate charged before 1st January, 
1893, and the rate charged since.] 

It has been the universal rule in all Courts for a long series 
of years that a complaint when brought into Court must be a 
complaint which would establish a personal right or a personal 
wrong : a personal right infringed or a personal wrong com- 
mitted to the applicants. 

This view is supported by section 1 of the Bailway and 
Canal Traffic Act, 1894, which relates to a complaint of a 
specific rate actually charged to a specific trader. It does not 
relate to a whole group of paper rates which may never be 
charged at all. These paper rates are really the maximum 
rates for the different classes of goods. Such classes contain 
a very large number of different articles of merchandise, and 
the railway company ought not to be called upon to justify 
under a general complaint the charge on hundreds of different 
articles. 

If the names of the traders are supplied to the railway 
company, they will know in respect of what articles the 
charge is said to be excessive. If an association like the 
applicants is allowed to bring a complaint under section 1 of 
the Bailway and Canal Traffic Act, 1894, that the rates have 
been unreasonably increased without giving the names of the 
traders aggrieved, the railway company will be deprived of 
its right, under subsection 4 of section 1, to receive part of 
the sum payable in respect of the rate complained of as a 
condition precedent to the complainants being allowed to 
proceed. 
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Balfour Browne, Q.C. (/?. Whitehead with him) for the 
applicants, the Mansion House Association. 

The power given by section 7 of the Bailway and Canal 
Traffic Act, 1888, was given with the object of enabling associa- 
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tions and public bodies that were not aggrieved to bring for- 
ward cases of injuries done to trading interests, but not cases 
of individual grievance. The association are complaining of 
the wholesale raising of rates in the different classes, and if the 
order for particulars asked for is given, the association will 
have to give the name of every trader upon the line of the 
Great Western railway company, because every trader is 
affected by these rates. Subsection 4 of section 1 of the Act 
of 1894 does not apply to a trader who does not pay the rate 
at all. It applies only where there is a complaint by an indi- 
vidual trader in respect of a charge that has been actually 
made in respect of goods that have been carried, and has no 
application to the associations and authorities that may com- 
plain without being aggrieved. 



Collins, J. : I am of opinion that this appeal must be dis- 
missed. No doubt a very important question is raised by Sir 
Bichard Webster. He contends that the 4th subsection of 
section 1 of the Act of 1894 shows that there can be no com- 
plaint under that Act, unless by a person who has come under 
the obligation to pay a rate, and therefore that there can be 
no complaint made at all (logically he is driven to that) by a 
body constituted under section 7 of the Act of 1888, because 
such a body ex hypothesi, from the terms of the section, cannot 
be persons who have come under an obligation to pay a 
particular rate, and therefore cannot be persons of whom the 
Eailway Commissioners could demand that, as a condition 
precedent to the hearing of the case,- they should pay a sum in 
respect of the charge complained of. On the other hand, it is 
contended by Mr. Balfour Browne for the applicants, that 
section 7 of the Act of 1888 enables an association of traders, 
such as the applicants are in this case, to put in such a claim, 
although they as a body have not come under the obligation 
to pay any rate, and therefore cannot say that they have as a 
body been aggrieved ; and he says that the express words of 
the 7th section of the Act of 1888 cover the case, — namely, 
that such a body "may make to the Commissioners any 
complaint which the Commissioners have jurisdiction to 
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determine, and may do so without proof that such authority 
is aggrieved by the matter complained of." 

Now is the complaint in question here one that the Com- 
missioners have jurisdiction to determine? It seems to me 
that that follows inevitably from reading the words of the 
1st subsection of section 1 of the Act of 1894, which gives a 
right of complaint where rates that were in existence on the 
last day of December, 1892, have been directly or indirectly 
increased. That is the condition precedent ; and then, " if 
any complaint is made that such rate or charge is unreasonable, 
it shall lie on the company to prove that the increase is 
reasonable." It is alleged in the application here that as to 
several classes of rates the railway company have increased 
those rates since the last day of December, 1892, and it is 
averred that the charges now made are unreasonable. There- 
fore, it seems to me that the conditions precedent laid down 
by the section have been fulfilled in order to found jurisdic- 
tion in the Commissioners to deal with the complaint. Then, 
are the applicants entitled to make the complaint? If 
section 7 applies, clearly they are entitled to make it, even 
though they cannot prove that they, as such authority, are 
aggrieved by the matter complained of. 

Now, the Great Western railway company here desire 
particulars under clause 1 of their summons of "the names of 
the traders who are represented by the applicants in respect 
of the complaints contained in the first seven paragraphs of 
the application." It seems to me that they are not entitled 
to these particulars as a matter of right, for the reason that I 
have pointed out — that it is competent under the joint effect 
of these two Acts, for a body such as the applicants to main- 
tain an application before the Commission merely on proof 
that they are such a body, and that the conditions pre- 
cedent pointed out by the Act of 1894 have been fulfilled. 
Therefore it seems to me that the Great Western rail- 
way company cannot come here and say that, as a matter 
of law, this application cannot be maintained without 
proof that individual traders have been aggrieved, and 
therefore that they are not in a position, as a matter of 

b. — VOL. IX. f 
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law, to demand the names of the persons represented by the 
Association. 

But that does not govern the question of discretion, and 
having regard to the fact that we sit here as a Commission 
for the decision of concrete questions, I was very much pressed 
at one time during the argument with the possible inconveni- 
ence of not limiting in any way the scope of the inquiry ; and 
at one time it seemed to me that it would not be practicable 
as a matter of business to deal with the question on the foot- 
ing suggested by Mr. Balfour Browne. It seemed to me that 
when the question as to whether or not this rate was reason- 
able where it has been raised came to be discussed, it could 
only be dealt with by taking a number of individual instances 
and testing as to each of them whether or not it was reason- 
able ; and therefore I made a suggestion as to picking out a 
certain number of cases so that both parties might know 
exactly what they had to deal with when they came to the actual 
hearing of the case. But Mr. Balfour Browne has satisfied me 
that it will not be — or, at all events, at the present stage I 
cannot say positively that it will be — necessary to deal with 
the case by particular concrete instances. He has pointed 
out that upon showing what he avers in his claim, that, since 
the date named, these rates have been raised, the broad pro- 
position arises : Can the railway company — as a general 
proposition — show that it was reasonable to raise ? That is, 
that they must justify these rates, not individually, but as 
rates applicable, not to one class but to several classes, and 
therefore they must justify it on broad and general grounds. 
I think that is perfectly true. The onus is on the railway 
company, and therefore that is the line of argument 
and of evidence that they will have to take in the first 
instance. But it may very well be during the hearing of the 
case that it will appear inevitable that the witnesses for the rail- 
way company can only be effectively cross-examined by having 
their attention drawn to certain specific instances and questions 
being then addressed to them as to those particular instances, 
and if it should appear that the course of the discussion is 
likely to be such, I think then the difficulty might be met by 
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calling upon the counsel for the applicants, hefore the cross- 1895 - 
examination proceeds further, to furnish particulars of the Mansion 

■ • xi')USE 

instances which they propose to canvass with the experts Association 
called by the railway company. However, I am not pronounc- AND canal 
ing any final opinion upon that ; it only occurs to me that if the^United 
any difficulty arose from the enormous number of articles in Kingdom 
these classes, it possibly might be met by some order made great 
in the course of the case, but for the present purpose it ^y! T Co N 
is enough for me to say that I do not think that as a matter 
of practical conduct of the discussion before the Commission 
it is necessary at this stage to make any order in the nature 
of an order for particulars, and, as I have already said, on the 
legal question and the matter of right, I am of opinion that 
the appellants are not entitled as a matter of law to the relief 
which they ask for, on the grounds on which they put it. 

The Great Western railway company appealed from this 
decision. 

Sir B. E. Webster, Q.C., C. A. Cripps, Q.C., and Ernest 
Moon, for the Great Western railway company. 

C. Dodd, Q.C. (Balfour Browne, Q.C., and B. Whitehead 
with him), for the Mansion House Association. 

The arguments were the same as in the Court below. 

Lord Esher, M.E. : I think that we must agree with Mr. 
Justice Collins in this case on both points. In the first place 
we have to construe section 7 of the Act of 1888, and to see what, 
under that section, is the position of such an association as that 
which is the complainant in the present case. The words of the 
section are : " Any association which may obtain a certificate 
from the Board of Trade that it is in the opinion of the Board 
of Trade a proper body to make such complaint, may make to 
the Commissioners any complaint which the Commissioners 
have jurisdiction to determine." In my opinion those words 
" which the Commissioners have jurisdiction to determine " 

f 2 
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1895 « apply to the subject-matter. If the subject-matter of the 

Mansion complaint is a subject-matter which the Commissioners 
House 
Association have jurisdiction to determine, that is all that is necessary. 

^d^anuT ^ or instance, they could not deal with a libel; but if the 

Traffic fob subject-matter is one which the Commissioners, upon the 
the United * r 

Kingdom complaint of somebody, would have jurisdiction to determine, 
Great that is enough. Now, at the time that Act was passed, the 

Western Commissioners would have had no jurisdiction, as I under- 
stand it, to deal with a raising of the rates, if they were raised 
equally for all persons ; and, therefore, when that Act was 
passed the Commissioners could not have entertained this 
complaint, whether it was made by a particular individual or 
whether it was made by such an association as this. The 
next thing to be considered under section 7 is this. With 
regard to anything which is a subject-matter over which the 
Commissioners have jurisdiction, such an association as this 
may make the complaint without proof that the association is 
aggrieved. It seems to me to follow that they may make the 
complaint without communication with any individual trader 
whatever. It is for the protection of all traders that they 
have this large authority, but they may act of their own 
accord, if they think that what is done would be a 
grievance to the traders, although no trader has applied to 
them. If the Legislature had meant that they could only 
act when a particular trader had made a complaint to them, 
they would have said so. But it has not said anything of the 
kind. If that be so, it follows that no particular trader is a 
party to this litigation, or to this complaint. The parties are 
those who complain and the railway company which is the body 
complained of, and there are no other parties to the litigation. 
This association is not bringing this complaint on behalf of 
any individual traders, so that they are only the nominal 
complainants and some individual trader is the real com- 
plainant. That is not the case. Therefore no particular 
trader is before the Court at all. The Court cannot make an 
order upon a particular trader to pay money into Court, or to 
do anything else, when that trader is not before the Court at 
all. The whole of this dispute must be determined between 
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the complainant, which is the association, although it has not 1895 - 
itself a grievance, and the railway company. mansion 

Now, what the Act of 1894 has done is to add to those association 
matters over which the Commissioners had jurisdiction a new ^^camJ 
matter. They are to have jurisdiction where a railway rate is tbaffic foe 
increased, although it is increased equally to everybody who Kingdom 
comes under the rate. That is done in section 1, subsections great 
1, 2, and 8. *£™» 

Then comes subsection 4. There is no doubt that sub- 
section has not distinctly dealt with the case of these associa- 
tions which may complain without being aggrieved. It is 
quite impossible that they can be brought under subsection 4. 
They cannot pay to the railway company such sum in respect of 
any rate or charge complained of, since there never would 
have been a rate payable by them. The only common-sense 
way, therefore, to deal with that subsection 4 is to say it 
applies where the complaint is by individual traders, and it 
does not, because it cannot, apply to a case of complaints by 
these associations. The complaint here is made by the 
association, not acting on behalf of anybody, but acting on 
behalf of their own views, and there is nothing in subsection 4 
of the Act of 1894 which can limit their authority or power to 
complain. 

Now, the association have here made a very large complaint. 
They have complained of one or more classes of things, and 
in those classes are a multitude of articles. But the railway 
company have raised the rate in respect of the whole class. 
They might have raised the rate on some of those articles in 
the class, and not upon all. They ought to have looked — and, 
therefore, I assume they did look — into each of these articles 
before they raised the price of them all ; and, if they did, they 
have the reasons still why they raised each particular article. 
It is suggested to us that they may justify this raising of these 
rates, as to all, for reasons which apply to all. If the Railway 
Commissioners are satisfied with that answer, then they 
would say that it is not unreasonable to have raised the rate 
upon every one of these articles on the grounds put forward. 
Then it is said there may be a reply that there are some of 
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the articles to which that reason ought not to apply. If the 
Eailway Commissioners are satisfied with the reason given 
prima facie for raising the rate on all, and if the complainants 
reply that there are exceptional cases where that reason ought 
not to apply, I should think the burden would be shifted upon 
them to show which are the special cases. At all events, it 
seems to me that the complainants cannot fairly now be called 
upon to select the articles, their real complaint being as to 
the raising of all and each; and, secondly, if we were to 
make the order it would be perfectly futile, because their 
particulars would be only a repetition of that which they have 
stated in their complaint. I think, therefore, that the learned 
Judge was right in saying that, at this time and in the state 
of things now existing, he could not make the order. He was 
not called upon to make the order for either of the particulars 
that is asked for. Whether, as he says, there may not come 
a time during the litigation when he can see that particulars 
ought to be given, it is not for us to determine now. I think 
this appeal must be dismissed. 



Eigby, L.J. : I am of the same opinion, and I entirely agree 
with the reasons which have been given by the Master of the 
Eolls. Under these circumstances I shall not attempt to say 
anything on the construction of the Act of 1888, or upon the 
general observations that the Master of the Bolls has made. 
I agree with them entirely, and I have nothing to add. 

I should like, however, to say one word with reference to the 
construction of the Act of 1894. That Act appears to have 
taken as a prima facie maximum of rates and charges to be 
made by railway companies the point at which they were fixed 
on a particular day, the 31st December, 1892. It does not pro- 
hibit absolutely all increase, but it throws upon the railway 
company the duty of showing that any increase was a reason- 
able increase. It may be perfectly easy to test whether the 
raising of all the rates upon a particular class is reasonable or 
not, and it may be easy or it may be impossible for the railway 
company to establish that the raising of all was reasonable. 
With reference to subsection 4, I think that the appellants 
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really construe that : " No complaint as to increased rates shall 
be entertained unless there is or are a trader or traders who 
have to pay, and have been called upon to pay such larger 
rates." I do not so read it. First of all, the Court may 
make exceptions. It may do away altogether with sub- 
section 4 by an order, and it may be that the Court would 
think that where a complaint is made by one of the public 
bodies authorised to make complaints, that exception should 
be made. But, apart from that power, I think that from the 
very terms of that subsection it is obvious that it is not intended 
to apply to a case where a public body makes a complaint. It is 
there supposing that there is a private individual who has had 
transactions with the railway. That is one of the cases con- 
templated by the Act, but there is nothing to show that no 
case which does not fall within subsection 4 can fall within 
the other subsections. I do not think, upon the proper con- 
struction, that that was the meaning of the Act of Parliament, 
and I agree with the Master of the Eolls that the appeal 
should be dismissed. 
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Cyril Dodd, Q.C. asked for the costs of the appeal. 

Cripps, Q.C. submitted that by section 2 of the Bail way and 
Canal Traffic Act, 1894, no costs could be allowed on appeal 
from the Bailway Commission. 

Lord Esher, M.B. : We could not give any costs as to 
matters that occurred before the Commissioners; but the 
costs of the appeal come under the ordinary rules of this 
Court. I think we must give the costs of this appeal. 

[Solicitors for the Mansion House Association: Neish, 
Howell dc Macfarlane. 



Solicitor for the Great Western railway company: R. B. 
Nelson.'] 
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Plymouth Incorporated Chamber of Commerce 

v. 

Great Western Eailway Company and 
London and South-Western Eailway Company. 

burnard and alger 

V. 

The SameC). 

Undue Preference — Complaint by Harbour Board — Through Bates — BaUway 
and Canal Traffic Act, 1888 (51 $ 52 Vict. o. 25), «. 26, 30. 

July 31 Section 30 of the Railway and Canal Traffic Act, 1888, enacts that, — "Any 

August- port or harbour authority or dock company which shall have reason to believe 
1> ^ c 12, that any railway company is by its rates or otherwise placing their port, 
harbour, or dock at an undue disadvantage as compared with any other port, 
harbour, or dock to or from which traffic is or may be carried by means of the 
lines of the said railway company, either alone or in conjunction with those of 
other railway companies, may make complaint thereof to the Commissioners, 
who shall have the like jurisdiction to hear and determine the subject-matter 
of such complaint as they have to hear and determine a complaint of a contra- 
vention of section 2 of the Railway and Canal Traffic Act, 1854, as amended by 
subsequent Acts." 

The Great Western railway company had certain rates in force for traffic 
between their stations inland and their stations at Millbay Dock and Sutton 
Harbour. These rates were lower than the rates at which similar traffic was 
carried between such inland stations as were within a radius of forty miles from 
Plymouth and the Cattewater station and that at Stonehouse Pool. These last 
were stations of the South Western railway company, and short branch lines 
connecting them with the Great Western railway were also owned and worked 
by them. The rates at which goods were carried between Cattewater or Stone- 
house Pool and the Great Western railway company's inland stations were 
divided between that company and the South Western railway company. 

Upon a complaint against the Great Western railway company and South 
Western railway company under the above section of the undue disadvantage to 
which the ports of Cattewater and Stonehouse Pool were subjected by the 
difference existing between their rates and the Sutton Harbour and Millbay 
rates : — 

Held, that the Great Western railway company only had it in its power to 

(*) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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give an undue preference within the above section, as that railway company 
alone, or in conjunction with the South Western railway company, did carry 
between its own stations and all four ports or docks, but the South Western railway 
company carried only to its own ports, and was not in any way limited as to 
the charges it chose to make at those ports by the above eection or any other 
provision of the Railway and Canal Traffic Acts, by what the railway charges 
might be to any of the other ports at Plymouth. 

Held, also, that as to the Great Western railway company's portion of the 
through rates between Cattewater or Stonehouse Pool and such company's 
inland stations, there ought to be between it and that company's local charges 
to and from its own termini, a difference corresponding with the difference in 
services performed, and that it had been proved that the Great Western railway 
company's reduced charge for both Cattewater and Stonehouse traffic was on 
the whole in proportion to the lesser services they performed. 

Held, further, that if the South- Western railway company (having the usual 
powers of charging for services performed), in the exercise of their powers, 
fixed the charge for their part of the through rates so as to make it, when 
united with the Great Western railway company's charge, into a charge to and 
from their ports higher than the charge to and from the Great Western 
railway company's ports, it was not a contravention of the above section, for 
they showed no preference due or undue, having as respects the traffic in 
question nothing to do with any conveyance to and from any ports except their 
own two. 

" However desirable a reduced rate may be in the interests of the public, it is 
always necessary to see whether there is a commensurate advantage to the rail- 
way company, who may be forced by the decision of the Commissioners to accept 
a lower scale of charge than that which it is actually making, and to which it is 
entitled " (per Collins, J.). 

These were two separate applications, but were heard 
together. 

In the first case the Plymouth Incorporated Chamber of 
Commerce were the applicants. 
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The application was as follows : — 

" 1. The applicants are an association of traders incorpo- 
rated by license of the Board of Trade, and for the purposes 
of this application they represent also the Corporations of 
Plymouth and Devonport, the Stonehouse Local Board, the 
Cattewater Harbour Commissioners, the Sutton Harbour 
Improvement Company, the Stonehouse Pool Improvement 
Company, and the Plymouth and Devonport Mercantile Asso- 
ciations, all of which bodies joined with the applicants in 
making complaint as hereinafter mentioned to the Board of 
Trade ; and the applicants hold a certificate, granted by the 
said Board on the 6th day of July, 1894, by virtue of section 7, 
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sub-section (i) (b) of the Eailway and Canal Traffic Act, 
1888. 

2. The grounds of the application are that the defendants 
are placing certain of the harbours, docks, and quays in the 
Port of Plymouth at an undue disadvantage as compared 
with other harbours, docks, and quays in the same port, and 
are charging the traders, shippers, and other persons carrying 
on business at or using the former harbours, docks, and quays 
unfair and unreasonable rates ; and that the Great Western 
railway company are giving undue preference to the docks 
owned by themselves, and to the persons using the same, over 
the other harbours and docks at Plymouth and the shippers, 
traders, and other persons resorting thereto. 

8. The Port of Plymouth contains four principal harbours, 
known as Millbay Docks, Sutton Harbour, Cattewater Har- 
bour, and Stonehouse Pool. The Great Western company are 
the owners of the Millbay Docks ; Sutton Harbour and Stone- 
house Pool are respectively owned by the Sutton Harbour 
Improvement Company and the Stonehouse Pool Improvement 
Company ; and Cattewater Harbour is under the management 
of the Cattewater Harbour Commissioners. Millbay, Stone- 
house Pool, and Cattewater all afford deep water accommoda- 
tion for large vessels, and extensive works are being carried 
on in Sutton Pool for the purpose of deepening and improving 
that harbour. 

4. Each of these four harbours is connected by railway 
communication with the system of both the defendants, either 
directly or by junctions, and goods traffic is worked to and 
from them all in through wagons and trucks with equal 
facility, and without any necessity for transhipment. The 
railway running into Millbay Docks is exclusively owned and 
worked by the Great Western company, and that connected 
with Stonehouse Pool is owned and worked exclusively by the 
London and South- Western company. The railways of both 
the defendants are connected with the quay sidings at Sutton 
Harbour, where the Great Western company have two stations, 
and the line to the Cattewater Quays is owned and worked by 
the South- Western company, but the Great Western company 
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have running powers over it, which they have not up to the 
present time exercised. 

5. The point of exchange for goods coming from or destined 
for Millbay Docks and Stonehouse Pool is at North Eoad, and 
for goods from or to Sutton Harbour and Cattewater Harbour 
at Laira Junction. The distance between each of these 
harbours and its common point of exchange is practically the 
same, and the difference of mileage between a station of the 
defendants outside Plymouth and one or other of the four 
harbours is wholly inconsiderable. 

6. Notwithstanding this similarity in the situation of these 
harbours, and the obvious reasonableness of grouping them 
together on the basis of uniform rates, the defendants (mainly 
in consequence of the opposition of the Great Western com- 
pany) refuse to grant equal rates, and demand, in the case of 
merchandise carried to and from Cattewater and Stonehouse 
Pool from and to stations on the Great Western railway, 
through rates from 4d. to 9d. per ton higher than the rates 
charged between those stations and Millbay Docks or Sutton 
Harbour Stations. That is to say, in quoting through rates 
between any of such stations and Stonehouse Pool or Catte- 
water, the defendants make the following additions to the 
Millbay and Sutton Harbour rates : — 

GOODS. 
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For distances not exceeding 20 miles 

For distances exceeding 20 and not 

exceeding 40 miles . . . 


Glasses A. and B. 


Class 0. and other 

Traffic carried at 

Station to Station Bates. 


6d. per ton. 
id. „ „ 


9d. per ton. 
6d. „ „ 



7. In the year 1894 the applicants and the other bodies 
referred to in paragraph 1 of this application, made a joint 
complaint to the Board of Trade in respect of these through 
rates and other matters, and, although the defendants 
removed some of the causes of complaint, they insisted, and 
still insist, on charging the above-mentioned differential rates 
to the prejudice of the Cattewater and Stonehouse Pool traffic. 
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8. Nearly three-fourths of the goods and merchandise 
landed or shipped at the Port of Plymouth are destined for or 
consigned from stations in the 40 mile radius, and the effect 
of this difference in the rates is to unduly favour Millbay 
Docks and Sutton Harbour at the expense of the other 
harbours of the Port, and to place a tax upon the traders of 
the less-favoured localities; in consequence of which the 
development of the natural resources of the Port of Plymouth 
for the accommodation of shipping is most seriously interfered 
with and prejudiced, and the progress of the district as the 
great commercial and distributing centre of the south-west of 
England is retarded and hindered. 

9. The applicants therefore ask that the defendants be 
directed to quote uniform rates of charge in respect of all 
goods traffic to and from the said four harbours, and that the 
Great Western company be ordered to desist from giving 
undue preference to their own docks at Millbay, and their 
stations at Sutton Harbour, to the prejudice and disadvantage 
of Stonehouse Pool and Cattewater Harbour.' ' 



The answer of the Great Western railway company was as 
follows : — 

" 1. The defendants do not admit that the distance between 
each of the harbours mentioned in paragraph 5 of the applica- 
tion to a common point of exchange is practically the same or 
that the difference of mileage between a station of the defen- 
dants outside Plymouth and one or other of the four harbours 
is wholly inconsiderable. Traffic from Stonehouse Pool going 
to stations of the defendants west of Plymouth has to be worked 
into and out of North Eoad and the distance over which such 
traffic is conveyed is greater than the distance over which 
traffic is conveyed which goes from Millbay to those stations. 
In the case also of traffic going to stations of defendants east 
and north of Plymouth the distance from Stonehouse Pool to 
North Road is longer than the distance from Millbay. In 
both cases the London and South-Western railway company 
are entitled to a minimum mileage of 6 miles on traffic from 
Stonehouse Pool and actually receive payment for a mileage 
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of 4 miles for nearly the whole of the traffic in question which 
for the purpose of the comparison of charges from Stonehouse 
Pool and Millbay respectively, still further increases the differ- 
ence in distance from Stonehouse Pool whether the traffic is 
destined for places on the defendants' line east and north or 
west of Plymouth. The actual distances over which traffic is 
conveyed which goes from Cattewater Harbour to places on 
the defendants' line east and north or west of Plymouth are 
also somewhat longer than the distances over which similar 
traffic is conveyed from Sutton Harbour. In both cases the 
London and South-Western railway company are entitled to a 
minimum mileage of 6 miles on traffic from Cattewater and 
actually receive payment for a mileage of 4 miles for nearly 
the whole of the traffic in question, which for the purpose of 
the comparison of charges from Cattewater and Sutton Har- 
bours respectively, still further increases the difference in 
distance from Cattewater whether the traffic is destined for 
places on the defendants' line east and north or west of 
Plymouth. 

2. The distances from Sutton Harbour to places on the 
defendants' railway west of Plymouth, are considerably greater 
than the distances to those places from Millbay, and the dis- 
tances from Millbay to places on the defendants' railway, east 
and north of Plymouth, are greater than the distances to 
those places from Sutton Harbour. The defendants at the 
request of and for the convenience of traders at Plymouth, 
have been willing to group Millbay and Sutton Harbour for 
the purposes of rates to and from those places which are upon 
the defendants' railway, but they are not willing, nor can they 
be compelled to include in the benefits of the group rate, 
Stonehouse Pool and Cattewater Harbour, which are on a 
foreign company's line. 

3. The defendants admit that the rates from Millbay, and 
from the defendants' stations at Sutton Harbour to stations on 
the defendants' railway, are lower than the rates from Stone- 
house Pool and Cattewater by the amounts stated in para- 
graph 6 of the application, but except as aforesaid, they do 
not admit the allegations contained in the said paragraph, or 
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The Same 

paying out of the through rates the sums demanded by the 
London and South-Western railway company for the services 
they render to the traffic, the defendants receive less for the 
services which they render to traffic carried at the higher 
through rates, than they receive for similar services out of the 
lower local rates from Millbay and Sutton Harbour. 

4. The defendants submit that the amount of a local rate 
and of a through rate cannot be fairly compared, and will 
refer to sub-section 9 of section 25 of the Eailway and Canal 
Traffic Act of 1888, as showing that it was intended that a 
railway company should not be compelled to accept the same 
rate as a through rate which is in force as a local rate between 
the same points. 

5. The defendants submit that having regard to the con- 
sideration hereinbefore alleged, the defendants have not given 
any undue preference to their dock at Millbay, or to their 
stations at Sutton Harbour, and they deny that any trader or 
other person is aggrieved by the difference in charges between 
the harbours at Plymouth, or have suffered damage thereby, 
or that there has been any infringement of the Eailway and 
Canal Traffic Act of 1854 of which any person is entitled to 
complain." 

The second case was an application by Messrs. Burnard 
& Alger, manufacturers of chemical fertilisers at Cattewater, 
for an order directing the Great Western railway company 
and the London and South-Western railway company to 
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quote, between the Cattewater station of the South-Western 
railway company, and the stations of the Great Western rail- 
way company within a radius of 40 miles from that company's 
principal station at Plymouth, through rates for chemical 
manures, guano, &c, of the same amount as the rates in force 
between the last mentioned stations and the Sutton Harbour 
station of the Great Western railway company in respect of 
the like traffic. 

The South- Western railway company did not oppose the 
application. 

The answer of the Great Western railway company, so far 
as material, was as follows : — 

" 1. Through rates are and have been in operation between 
the stations and by the routes referred to in the application, 
and the defendants have complied with the obligation of 
section 25 of the Eailway and Canal Traffic Act, 1888, in that 
respect. The defendants will contend as a matter of law that 
an order for through rates can only be made under the said 
Act where no through rates are in operation, and that when 
the facility of a through rate is afforded the obligations of the 
said Act are fulfilled ; and that the Court has no jurisdiction 
to deal with the quantum of a rate which is in operation, 
whether the rate in question is a through or a local rate, except 
in the case provided for m section 1 of the Railway and Canal 
Traffic Act, 1894. 

4. The defendants admit that the rates between their 
stations at Millbay Docks and Sutton Harbour, and the 
stations referred to in paragraph 4 of the application are the 
same; and that the difference between the through rates 
between Cattewater station and the rates from the Millbay 
and Sutton Harbour stations of the defendants, and the 
stations referred to in the said paragraph, which are local 
rates, is correctly stated in the said paragraph. 

6. To paragraph 6 of the application the defendants say 
that the rates from the Cattewater station include a charge 
for terminal services performed by the London and South- 
western railway company. They deny that the difference in 
amount between the rates referred to in the said paragraph 
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amounts to an additional terminal charge in respect of which 
no services are performed by either company, and they deny 
that the mileage traversed by traffic referred to in the said 
paragraph is identical. 

7. The actual distances over which traffic is conveyed which 
goes from Cattewater to places on the defendants' line, east, 
north or west of Plymouth, are somewhat longer than the 
distances over which similar traffic is conveyed from Sutton 
Harbour. In both cases the London and South-Western 
railway company are entitled to a minimum mileage of six 
miles on traffic from Cattewater, and actually receive payment 
for a mileage of four miles for nearly the whole of the traffic 
in question, which, for the purpose of the comparison of 
charges from Cattewater and Sutton Harbour respectively, 
still further increases the difference in distance from Catte- 
water, whether the traffic is destined for places on the defen- 
dants' line, east, north or west of Plymouth. 

8. The rates from Sutton Harbour to places west of 
Plymouth have, at the request and for the convenience of 
traders at Plymouth, been reduced to the level of the Millbay 
rates, although the distance from Sutton Harbour is greater 
than from Millbay to those places ; but the defendants are not 
willing, nor can they be compelled to include in the benefits 
of this group rate Cattewater, which is on a foreign company's 
line. 

9. The rates from Sutton Harbour to stations on the defen- 
dants' railway are local rates. The traffic to and from Sutton 
Harbour is carried by the defendants without exchange 
between the point of origin of the traffic and its destination ; 
and the defendants are not obliged to pay anything out of the 
said rates for services rendered off the defendants' line. On 
the other hand the rates from Cattewater are through rates, 
out of which the London and South-Western railway company 
are entitled to claim and do claim to be paid for services 
rendered by them in respect of all traffic carried to their 
stations. After paying out of the through rates, the sums 
required by the London and South-Western railway company 
to be paid for the services they render to the traffic, the 
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defendants receive less for the services which they render to 
traffic carried at the higher through rates from Cattewater, 
which are complained of, than they receive for similar services 
out of the lower local rates from Sutton Harbour. 

10. If the through rates referred to in the application are 
ordered, the defendants would be compelled to accept a lower 
mileage rate in respect of the through traffic to which the said 
rates are applicable, than the mileage rates which the defen- 
dants are legally charging for like traffic carried by a like 
mode of transit on another line of communication between the 
same points. 

11. The defendants further say that the through rates pro- 
posed by the applicants are too low, having regard to the 
circumstances of the traffic from Cattewater station, and the 
way in which the traffic is conducted." 

Balfour Browne, Q.C., J. W. Batten, and T. Dale Hart, 
for the applicants. 

C. A. Cripps, Q.C. (Ernest Moon with him), for the Great 
Western railway company. 

The question to be decided is whether the Great Western 
railway company have shown any undue preference to their 
own traffic over the traffic carried at the through rates. The 
Court have to take into consideration the distance the traffic 
is actually and reasonably carried, not merely the shortest 
route: Myers v. London and South-Western Railway Com- 
pany ( l ). The Court have also to take into consideration the 
fact that the other railway company with whom the through 
rate is divided, is entitled to a minimum charge as for a four 
or six mile distance under their short distance clause : Tal-y- 
llyn Railway Company v. Cambrian Railway Company ( 2 ). 

Collins, J. : I have read the judgment about to be delivered 
by Sir Frederick Peel, and agree with it. 

Sir Frederick Peel: The Great Western company have 
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certain rates in force for traffic between their stations inland 
and their stations at Millbay Dock and Sutton Harbour. 
These rates are lower than the rates at which similar traffic is 
carried between such inland stations as are within a radius of 
40 miles from Plymouth and the Cattewater station, and that 
at Stonehouse Pool. These last are stations of the London 
and South-Western railway company, and short branch lines 
connecting them with the Great Western railway are also 
owned and worked by them. 

There are two applications before us : one by Messrs. 
Burnard & Alger, dealers in chemical manures, &c. (class C), 
asking for through rates to and from Cattewater of the same 
amount as the rates to and from Millbay and Sutton Harbour ; 
and the other by the Plymouth Chamber of Commerce com- 
plaining of the undue disadvantage to which the ports of 
Cattewater and Stonehouse Pool are subjected by the differ- 
ence existing between their rates and the Sutton Harbour and 
Millbay rates. The difference for distances not exceeding 20 
miles is 6d. a ton classes A and B, and 9d. a ton class C, and 
for distances exceeding 20, but not exceeding 40 miles, 4d. a 
ton classes A and B, and 6d. class C. 

Dealing first with the application of the Chamber of Com- 
merce, it is evident that Cattewater and Stonehouse Pool are 
at a disadvantage in the matter of rates as compared with 
Millbay and Sutton Harbour as respects goods to and from 
Great Western stations within a radius of 40 miles from 
Plymouth. But the Cattewater and Stonehouse Pool traffic is 
through traffic, and is carried by the Great Western in con- 
junction with the London and South-Western, and the 
question is : do the rates at which it is carried constitute an 
undue disadvantage to those ports contrary to section 80 of 
the Act of 1888? 

Now, of the two companies carrying it, one only — the Great 
Western — is in a position, or has it in its power, to show an 
undue preference. That company alone, or in conjunction 
with the South-Western, does carry between its own stations 
and all four ports ; but the South-Western carries only to its 
own ports, and is not in any way limited as to the charges it 
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chooses to make at those ports by this section, or any other 
provision of the Traffic Acts by what the railway charges may 
be to any of the other ports at Plymouth. 

Now the rates at which goods are carried between Catte- 
water or Stonehouse Pool and the Great Western inland 
stations, are divided between the Great Western and the 
South-Western, and as to the portion which is Great Western, 
there ought to be between it and the Great Western local 
charges to and from its own termini, a difference correspond- 
ing with the difference in services performed. In the case of 
Cattewater and Stonehouse Pool traffic, the Great Western 
does not provide the terminal station, and does not carry for 
as great a distance as when it carries to or from its own ports ; 
but the tables headed " Division of traffic receipts," and put 
in at the hearing, show that the Great Western makes a lower 
charge for both Cattewater and Stonehouse traffic, and we 
think the reduction it makes is on the whole in proportion to 
the lesser services it performs. That, nevertheless, the whole 
rate on that traffic comes to more than the rates on the Millbay 
and Sutton Harbour traffic is the result of what is charged by 
the London and South-Western. That company has the 
usual powers of charging for services performed, and it may also 
charge for a short distance as for a longer one, and if in the 
exercise of its powers it fixes the charge for its part of the 
through rates so as to make it, when united with the Great 
Western charge, into a charge for its ports higher than the 
charge for the Great Western ports, it is not a contravention 
of the Traffic Act for it to do so, for it shows no preference due 
or undue, having as respects the traffic in question nothing to 
do with any conveyance to any ports except its own two. 

We think, therefore, the Chamber of Commerce failed to 
substantiate their complaints under section 80 of the Act of 
1888, and we come to the application of Messrs. Burnard & 
Alger for through rates from Cattewater to Great Western 
stations, of the same amounts as the rates from Millbay and 
Sutton Harbour, they being in competition with a number of 
traders who carry on business at each of those places. No 
objection has been made to the proposed rate so far as the 

a 2 
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Plymouth are no difficulties in connection with its apportionment, is 
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porated expedient in the public interest. But the important point is 

Commerce* 1 whether a sum which is sufficient to pay for conveyance and 

*• other railway services when done by a single company will be 
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Western sufficient when they are done by two companies, the work in 

and London both cases being substantially the same. Now, the Sutton 

Western Harbour rates and the Millbay rates are the same, and though 

Ry. Co. the Great Western Sutton Harbour traffic is not anything like 

U alger & so l ar 8 e as ^ e Great Western Millbay traffic, still the quantity 

v - of it is very considerable, and much of it is carried in compe- 

J. HE fa A ME. 

tition with the traffic of Messrs. Burnard & Alger, the appli- 
cants. As already stated, the sum the Great Western company 
take, when they carry in conjunction with the South-Western, 
is less than their local rate, and considering that in the former 
case they do not provide station accommodation, and that in 
the case, for instance, of traffic eastwards the mileage they 
carry is less by the distance from Laira Junction to Sutton 
Harbour, it is only reasonable that it should be less. They 
are, in fact, not entitled to more than the local rate less a 
station terminal, and less also the sum which the mileage 
conveyance rate comes to for the difference in their distance 
in the two cases. And if the sums to be deducted on these 
accounts and available for the South-Western portion will 
yield enough to pay that company in respect of the railway 
duties which they perform, the through rates, we think, 
should be granted. These duties are haulage to and from 
Laira Junction and the supply of terminal accommodation at 
Cattewater Station, and as Laira Junction is not quite two 
miles from Cattewater, and the terminal work done by the 
company is stated to be principally the shunting, the appli- 
cants having their own wharves and sidings, and themselves 
loading and unloading, the sums referred to are perhaps 
sufficient for the purpose in view, and the through rates, 
therefore, might be allowed as asked for. 

We think, however, having regard to the distances saved 
to the Great Western on through traffic being always more or 
less under two miles, that it will be best to allow the through 



RAILWAY AND CANAL TRAFFIC CASES. 



85 



rates as proposed, with such addition as may be required to 
make the rate per mile for conveyance the same for the South- 
western as it works out at for the Great Western. 

Lord Cobham: So far as regards the charge of undue 
preference against the Great Western railway company, on 
the ground that the through rates to and from Cattewater and 
Stonehouse Pool to Great Western stations within 40 miles 
from Plymouth are higher than the Great Western local rates 
to and from Millbay and Sutton Harbour, it seems to me that 
it cannot be sustained. The Great Western does not convey 
traffic to or from the South- Western ports, but merely 
exchanges it with the South- Western at Laira Junction or 
North Eoad as the case may be, and it cannot be held respon- 
sible for the South- Western share of the composite rate, the 
fixing of which is beyond its control. A fair comparison can 
only be made between like and like — namely, between the 
mileage rate which the Great Western railway receives for its 
portion of the through route, and the mileage rate it receives 
on similar traffic to and from Millbay and Sutton Harbour. 
But for all but the shortest distances the figures show that on 
this basis of comparison the Great Western company is 
receiving not more but less out of the through rates to and 
from Millbay and Sutton Harbour, and so far the applicants fail 
to show even an a prioii preference. This cannot, however, be 
said of some of the short distance rates — for instance, Catte- 
water to Cornwood, Great Western distance, 7 miles 12 chains ; 
Great Western proportion, Is. 6*14d., compares with Millbay 
to Cornwood-, 9 miles 16 chains, rate Is. 9d., from which 
terminals must be deducted. In justification of this dispro- 
portion, and of others similar though not equal to it between 
Stonehouse Pool and Millbay, the Great Western argue, and I 
think successfully, that exchange traffic costs more than traffic 
in the hands of one company, and that Millbay traffic, from 
its volume and large proportion of return loads, is compara- 
tively cheap to work. This latter argument is inapplicable to 
Sutton Harbour rates, but they compare in the main with the 
Cattewater rates. Any question, therefore, between them will 
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be settled by the granting by this Court of the reduced through 
rate from Cattewater. 

I agree with my colleagues, and for the reasons stated by 
Sir Frederick Peel, that there should be a reduction of the 
through rates from Cattewater. The main argument of the 
Great Western railway company is that because for their 
portion of the route the South-Western are entitled to and do 
demand a minimum distance rate, therefore any reduction 
that the Court might make in the through rate would of 
necessity unduly diminish the Great Western proportion of it. 
I do not think that this need follow, or that we are bound by 
the arrangements between the two companies. The six-mile 
allowance stands very much upon the same footing as any 
other maximum rate chargeable by railway companies. It is 
liable to reduction when a through rate is fixed, and is, I con- 
ceive, in fact always reduced, due regard being had to the 
interests of the public and of the railway company. If the 
Court were bound to maintain those special charges, the 
fixing of through rates would frequently be found impossible, 
and the benefit to the public made illusory. We are only 
directed, however, to take these charges into consideration, 
the weight to be given to them in the apportionment being 
left to our discretion. The rates for which the traffic is carried 
from Sutton Harbour are a fair standard by which the cost of 
the Cattewater traffic should be measured, and warrants the 
conclusion that the through rates, as suggested by Sir Frede- 
rick Peel, are proper and reasonable. 



Collins, J. : I desire to add a few words to the judgments 
which have been pronounced. The argument in this case 
proceeded in the first instance entirely on a comparison of the 
through rate to the two ports that were said to be prejudiced 
as compared with the local rate to the two ports which were 
said to be preferred. The argument was conducted on the 
footing of there being an undue preference shown to the pre- 
ferred ports, and an undue disadvantage to the prejudiced 
ones upon that comparison. I put it in argument to Mr. Bal- 
four Browne as to whether it was possible f o me to arrive at 
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a conclusion that there was no undue preference established, 
and yet to arrive at a conclusion that the through rate asked 
for, which was less than the through rate existing, should be 
granted. Mr. Balfour Browne in terms admitted to me that 
those two decisions would be incompatible. The construction 
which has just been put upon the Act in the judgment of Sir 
Frederick Peel entirely does away with the difficulty which I 
felt on that point, and shows, in my judgment, that the 
admission made by Mr. Balfour Browne was an improvident 
admission ; though coming from a counsel of his great experi- 
ence and knowledge of this particular department of the law ; 
I need not say that it had the greatest possible weight with 
me, and, therefore, I was desirous that, the point having 
arisen when we came to consider the section, it should be 
re-argued by counsel, because in laying down, as far as I know 
for the first time, the construction of the section, we were of 
course dealing with a matter of very great importance, and 
forming a precedent which would be used in succeeding cases. 
It seems to me, on the reasoning of the judgment of Sir 
Frederick Peel, that it is perfectly possible to hold that there 
has been no undue preference established against the Great 
Western railway company, which, for the reasons he has 
given, is the only company against whom that could be estab- 
lished in this case ; it is perfectly possible to hold that no 
such undue preference has been established, and yet to hold 
that there is a case for granting a through and reduced rate. 

I may say for myself in this case that were it not for the 
consent given by the South-Western railway company to the 
rate, I should have had very great difficulty in assenting to 
the judgment reducing the existing rate in favour of another 
through rate, because I was not myself satisfied that, even 
on the footing on which the case was argued by the applicants 
contrasting the through rate in each case with the local rate, 
that there was even on their view a disparity between the two 
greater than could be justified by the difference of circum- 
stances. But when one came to consider the application for 
a through rate we had the fact that the South- Western 
railway company were stated by the applicants in terms to 
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have assented to the rate, and the company did not contravene 
that statement by its answer. Therefore, it might have been 
fair as against the South- Western railway company, if we were 
satisfied that the rate as a whole was larger than in the 
interests of the public it ought to be, and satisfied at the same 
time that the Great Western ought not to submit to any 
further reduction — it was possible by the consent of the 
South-Western company to take anything that had to be 
taken off the existing rate to reduce it to the proposed rate from 
the share of the South-Western railway company. As I have 
said, but for the consent of the South-Western railway company 
I should on the evidence as it stands not have been satisfied 
on that point, because I think, however desirable a reduced 
rate may be in the interests of the public, it is always 
necessary to see whether there is a commensurate advantage 
to the railway company, who may be forced by the decision of 
the Commissioners to accept a lower scale of charge than that 
which it is actually making, and to which it is entitled. I 
have gone carefully through every case decided by this Com- 
mission since its foundation on the question of through rates, 
and I find that in every case the Commission, in exercising a 
most delicate jurisdiction, a jurisdiction of cutting down the 
charges of a railway company below that which it is, in fact, 
charging, and, in fact, has a right to charge, and cutting them 
down in cases where there is no undue preference shown, has 
sought to find out whether there is a commensurate advantage 
to the railway company whose charges it is reducing, and has 
then sought to apportion the reduction of its charges to 
the supposed advantage to be conferred upon it by granting 
the additional facilities. As in this case, no evidence was 
given by the South-Western railway company, and no evidence 
was given by the applicants pointing to the increased advan- 
tage likely to accrue to the South-Western railway company, 
so as to give us a standard of comparison by which we could 
appraise the amount of reduction which we should impose on 
the South-Western railway company, who in this particular 
case carrying only for distances within its minimum clause, is 
entitled by statute to a higher rate of charge in respect of it ; 
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having no standard given us by the evidence, I should have 
felt very great difficulty in cutting down the through rate but 
for the fact that the South-Western, by assenting to the rate, 
have for practical purposes assented to a distribution of the 
rate, which may largely cut down their existing charges. 

I am of course aware that on the present application we are 
not concerned with the distribution of the rate, but in sanction- 
ing a proposed through rate as reasonable, it is impossible to 
ignore the question of what sacrifice it may impose on each 
of the railway companies concerned. 

On these grounds, I entirely agree with the judgment that 
has been given by Sir Frederick Peel. 



[Solicitors for the applicants : Batten, Proffitt <k Scott. 

Solicitor for the Great Western railway company : R. 
Nelson. 
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Solicitors for the London and South-Western railway com- 
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1895. 

February 20, 

26, 

1896. 



V. 

Midland Bailway Company 

and 

London and North- Western Railway Company (*). 

Rebate on Sidings' Mate — Voluntary Rate-— Railway and Canal Traffic Act, 
1894 (57 f 58 Vict c. 54), 8. 4. 

At the request of the applicants the Midland railway company made arrange- 
ments for the transit of grain traffic at a certain rate " without rebate " over its 
own line and the North- Western railway company's line to the junction with 
the applicants' sidings. 

The applicants applied under section 4 of the Railway and Canal Traffic Act, 
1894, for a rebate from the rate charged for their traffic so delivered, in respect 
that the railway companies did not provide station accommodation or perform 
terminal services. 

Held (and affirmed by the Court of Appeal), 

(1) That the applicants were not entitled to the benefit of section 4 of the 
Railway and Canal Traffic Act, 1894, as their traffic was carried over the lines 
of the two railway companies at a voluntary rate, a rate, therefore, which, if the 
applicants accepted it at all, they must accept on the conditions upon which it 
had been offered to them by the two railway companies. 

(2) That as by the terms of the contract the applicants' traffic was not to be 
delivered at or near the Midland railway company's terminal station, but at a 
siding off the Midland railway company's system altogether, where they charged 
no one for station accommodation or terminal services, the Commissioners had 
no jurisdiction to deal with the case under section 4 of the Railway and Canal 
Traffic Act, 1894. 

This was an application under section 4 of the Bailway and 
Canal Traffic Act, 1894. 

The application was as follows : — 

"1. The applicants are a firm of millers carrying on their 
business in Birmingham, at their premises known as the 
Midland Flour Mills. 

2. The applicants carry on their business of milling under 
the stress of the most severe competition, and the flour manu- 

(*) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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factured by them has to compete in the markets of Warwick- 
shire, Staffordshire, Shropshire and Worcestershire, and in 
Birmingham itself, both with flour imported from abroad, and 
with floor manufactured from grain imported from abroad, 
and ground into flour at mills in Cardiff, Liverpool, and else- 
where. The flour manufactured by the applicants has also to 
compete very closely with flour manufactured by rival millers 
in Birmingham. 

8. The applicants have on their premises, sidings and lines 
of railway, which are connected with the lines of railway of 
the London and North-Western railway company by means of 
a junction situated near the Monument Lane goods station of 
that railway company. 

4. The applicants, for the purpose of their business, purchase 
grain which has been brought via the river Severn to Sharp- 
ness, and require to have the same conveyed in quantities of 
full truck loads, over the railways of the Midland railway 
company, to their Central station, or other more convenient 
station, or junction, in or near Birmingham, to be thence 
conveyed over the railway of the London and North-Western 
railway company to the junction with the applicants' said 
sidings near the Monument Lane station, and to be there 
delivered to the applicants. 

5. The applicants' competitors in Birmingham also require 
to purchase grain imported at Sharpness, and to have it con- 
veyed by the Midland railway company and delivered to 
various premises in the city of Birmingham. 

6. The defendants, the Midland railway company, have 
fixed rates for the conveyance of grain from Sharpness to their 
Central, Lawley Street, and Camphill stations in Birmingham, 
but such rates are not published in any of the books required 
to be kept by the Midland railway company for public inspec- 
tion under section 14 of the Begulation of Bailways Act, 1873 
and the applicants do not know, and in default of information 
from the Midland railway company have no means of knowing, 
the amount fixed and charged for such conveyance. 

7. The rate charged when grain is required to be conveyed 
from Sharpness and delivered at the destinations mentioned 
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in the 4th and 5th paragraphs hereof is 6s. lOd. per ton, but 
such rate includes the charges made by the Midland railway 
company for additional services and accommodation other 
than and beyond the conveyance of the traffic by railway from 
Sharpness to the before-mentioned stations in Birmingham, 
and the ordinary terminal services and accommodation usually 
rendered and provided thereat. 

8. The additional services and accommodation in the pre- 
ceding paragraph mentioned are the following : — 

(a) Unloading the grain on its arrival at the aforesaid 

Birmingham stations into grain warehouses belong- 
ing to the Midland railway company. 

(b) Storing the same for a period of 28 days in the said 

grain warehouses. 

(c) Beloading the same from the grain warehouses as and 

when required, and in such quantities as may be 
required, into carts belonging to the Midland rail- 
way company. 

(d) Carting the same to the premises of the consignees, 

or to such other premises as they may direct. 

9. Under the circumstances mentioned in the 3rd and 4th 
paragraphs hereof, the applicants do not require the defen- 
dants to provide them with station accommodation, nor to 
perform for them the services of unloading and uncover- 
ing, nor do the applicants require any of the additional 
services and accommodation set out in the last preceding 
paragraph. 

10. Notwithstanding the fact that the applicants do not 
require and are not supplied with terminal accommodation, nor 
terminal services at any of the Birmingham stations, nor any 
of the additional services and accommodation hereinbefore 
mentioned, the defendants claim to be entitled to charge to 
the applicants the same rate of 6s. lOd. per ton as is charged 
to the applicants' rivals and competitors in cases where all of 
the said terminal and additional services and accommodation 
are required, and are in fact rendered and provided. 

11. The average cost of the beforementioned services and 
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accommodation so included in the rate of 6s. 10rf., and not 
performed nor provided for the applicants is 4s. per ton or 
thereabouts, and the applicants claim from the Midland rail- 
way company a rebate or allowance of 4s. per ton from the 
said rate of 6s. lOd. The applicants are willing to pay to the 
London and North-Western railway company (or to the 
Midland railway company as the agents of the London and 
North-Western railway company) such sum as is due to be 
paid for the conveyance of the applicants' grain from the 
railways of the Midland railway company to the applicants' 
sidings aforesaid. 

12. The Midland railway company have refused and still 
refuse to make any deduction, rebate or allowance to the 
applicants in respect of services and accommodation charged 
to the applicants in the said rate of 6s. lOd. per ton, and not 
required by and not provided or performed for the applicants, 
excepting that by an agreement or arrangement between the 
defendants to which the applicants are not parties, the said 
rate of 6s. lOd. is allowed to cover the charges due to be made 
to the applicants by the London and North-Western railway 
company in respect of the conveyance of the grain to the 
applicants' said sidings. 

13. Disputes have accordingly arisen between the applicants 
and the defendants as to the aforesaid matters. 

The applicants apply to the Kailway and Canal Commis- 
sion under the provisions of the 15th section of the 
Eegulation of Eailways Act, 1873, and of the 4th section 
of the Kailway and Canal Traffic Act, 1894. 

(a) To determine the dispute which has arisen between 

the applicants and the defendants with respect to 
the terminal charges included in the aforesaid rate 
of 6s. lOd. per ton, and to decide what is a reason- 
able sum to be paid for unloading, uncovering, 
warehousing, and delivering, of grain conveyed 
from Sharpness by the defendants to the appli- 
cants' sidings in Birmingham. 

(b) To determine the dispute which has arisen between 

the defendants and the applicants as to the allow - 
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ance or rebate to be made to the applicants in 
respect that the defendants do not provide station 
accommodation, nor perform terminal services in 
respect of traffic delivered at the applicants' sidings 
in Birmingham, and to determine what is a 
reasonable and just allowance or rebate to be 
made by the defendants from the aforesaid rate of 
6*. lOd. per ton under the circumstances herein- 
before stated." 
The answer of the Midland railway company was as 
follows : — 

"1. The Midland company admit that the applicants carry 
on their business in competition with other persons engaged 
in the same trade, but they do not admit that the competition 
is of the nature or of the extent which is alleged in para- 
graph 2 of the application, or that the persons mentioned in 
paragraph 5 thereof compete with the applicants. 

2. The only rates for grain from Sharpness to Birmingham 
which the Midland company have fixed, are duly published in 
their rate books. The rate of 6s. lOd. per ton is for grain in 
four ton lots, and for it the Midland company undertake the 
carriage and delivery of grain by cart at the consignees' 
premises within an area which includes the applicants' mills 
performing the services and providing the accommodation 
when required, mentioned in paragraph 8 of the application, 
and allowing a rebate of Is. per ton to consignees who perform 
their own carting. 

8. The Midland company have always been willing to carry 
grain in four ton lots at the said rate for the applicants from 
Sharpness to the Midland company's station at Birmingham, 
and deliver it by cart at the applicants' mills, performing the 
said services, and providing the said accommodation if 
required, or allowing them a rebate of Is. per ton if they 
performed their own carting from the station to their 
mills. 

4. The applicants, however, having on their premises a 
siding connected with the sidings of the defendants, the 
London and North- Western railway company (hereinafter 
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called the North-Western company), at Monument Lane goods 
station, to which siding the Midland company have no direct 
access, requested the Midland company to make arrangements 
for the delivery of the grain carried for them from Sharpness 
at the said siding, instead of by cart. For the convenience of 
the applicants, the Midland company therefore made an 
arrangement with the North -Western company for the delivery 
of the grain, and informed the applicants that a rate of 6s. lOd. 
per ton for four ton lots, without rebate, would be charged. 
The Midland company submit that the applicants having sent 
their traffic with notice that the Midland company's rate for 
delivery at the said siding was 6*. lOd. per ton, without 
rebate, are not entitled to ask this Court to allow any rebate. 

5. Furthermore, even if the applicants are entitled to base 
their claim for a rebate on a comparison of the services and 
accommodation provided when grain is carried for other 
traders, and delivered by cart with the services and accommo- 
dation provided when grain is carried for the applicants, and 
delivered for their convenience at the said siding (which the 
Midland company do not admit), under the arrangement 
mentioned in the preceding paragraph, the Midland company 
hand over the grain to the North-Western company at the 
Midland company's Extension sidings at Birmingham, from 
which point the North-Western company deal with the traffic 
on behalf of the Midland company, and in order to hand it 
over at the said sidings, the Midland company perform the 
services indicated in the following paragraph. 

6. The grain destined for the applicants' siding having 
arrived with the general traffic in the Midland company's 
Lawley Street goods yard at Birmingham, the trucks in which 
it is carried are re-labelled and hauled to Saltley Junction. 
At this junction, the engine is detached and put on again at 
the other end of the train, which is then hauled to St. Andrew's 
Junction, and backed into the Extension sidings. The dis- 
tance from Lawley Street goods yard to the Extension sidings, 
is 2 miles 44 chains. 

7. Although, therefore, the applicants do not require from 
the Midland company the services and accommodation men- 
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tioned in paragraph 8 of the application, the Midland com- 
pany perform for them the additional services mentioned in 
paragraph 6 hereof, and pay the North-Western company 
for providing the necessary services and accommodation 
(including station accommodation at Monument Lane station) 
after they have handed over the traffic to the latter company 
at the Extension sidings. The sum paid by the Midland com- 
pany to the North-Western company for the said services and 
accommodation, is not based upon the cost or value thereof, 
but is a sum fixed having regard to similar services performed 
elsewhere by each of the two companies for the other, and the 
arrangement under which it is payable is terminable by either 
company as regards any of such services at any time. 

8. The rate charged by the Midland company for grain 
from Sharpness to Birmingham is very far below the Midland 
company's statutory powers, and is also below the average 
charge for grain throughout England. 

9. The Midland company do not admit that the average 
cost of the services and accommodation to which reference is 
made in paragraph 11 of the application is 4s. per ton, or 
thereabouts; and they submit that under the circumstances 
hereinbefore mentioned the applicants are not entitled to any 
deduction, rebate or allowance." 

The Midland railway company having by their answer 
sufficiently put in issue the validity of all charges complained 
of by the applicants, the proceedings against the London and 
North- Western railway company were abandoned. 



Balfour Browne, Q.C., and Waghorn appeared for the 
applicants. 

C. A. Cripp8, Q.C., and W. J. Noble, for the Midland 
railway company. 



Collins, J.: It seems to me this application has been 
misconceived. The applicants have desired the Midland 
company to make provision for delivering grain at certain 
sidings of the applicants, which are not on the system of the 
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Midland railway company, but which adjoin the station of the 
London and North-Western railway company. 

Now, the whole point seems to me to turn on two or three 
letters which contain the terms upon which the Midland 
railway company assented to deal with the traffic in that way. 
The letter of the 28th of January begins the discussion, and 
comes from the applicants. It says : " We shall be glad if 
you will make arrangements for the carriage of about 5,000 
sacks of wheat from Sharpness dock, ex S. ' Waterloo/ to our 
siding near Monument Lane station, Birmingham ; and you 
will please take notice that we do not require you to perform 
any of the services specified in section 5 of the Midland rail- 
way company (Kates and Charges) Order Confirmation Act, 
1891. We shall, of course, claim rebate in respect of these 
matters from the Birmingham rate of 6*. lOd." Now, in 
asking the railway company to arrange for the carriage off 
their own line, they were asking the railway company to do 
something that the railway company were under no obligation 
to perform. The Midland company may have been bound to 
carry it to the limit of its line, and the other company, the 
London and North-Western, might have been bound to carry 
it forward ; but the Midland were not bound to carry up to 
the siding of the applicants, and they were certainly not bound 
to name a rate up to that point which happened to be the 
same rate as they were charging to the Birmingham traffic. 
There is no suggestion in this case of undue preference, neither 
is there any question of through rate. The case begins with 
a request to the Midland railway company to make arrange- 
ments for the transit over its own line and the other company's 
line to the applicants' siding. That being so, and the Midland 
company having a perfectly free hand in the matter, they 
make a voluntary rate. They say in their answer to the letter 
I have just read on the 31st of January: "In reply to your 
letter of the 28th instant, addressed to the Secretary of the 
Midland railway, I have to inform you that our rate for the 
traffic in question from Sharpness docks, delivered to your 
siding at Monument Lane, is 6s. lOd. per ton on four ton lots 
without rebate." Now, were they or were they not at large to 

B. — VOL. IX. H 
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^ name that rate ? Was there anything to cut down their right 
to name 6s. lOd. without rebate, or 10a., or any other sum 
they chose to name within the sum of the two maxima on the 
two railways ? It seems to me, in the absence of any appli- 
cation for a through rate, the railway company were at liberty 
to name their own terms. The terms they named were 
6*. lOd. without rebate. Those are the only terms on which 
they would do it, and they were not bound to do it at all, 
unless proper steps had been taken against them and the 
other railway company, the London and North- Western, to 
have a through route and through rate named. They take up 
this standpoint in this letter, and say those are the terms we 
will carry on, and no others. It is true that the traders in a 
series of other letters protest against these terms, but they 
send their goods forward, and they send them forward after 
receiving more than one reiterated expression of the railway 
company's determination not to allow the rebate. 

It seems to me, under these circumstances, they are not 
entitled to the benefit of the section upon which they base this 
application, namely, the fourth section of the Act of 1894. 
What they have got is a rate over the line of the two com- 
panies, which is a voluntary rate, a rate therefore which, if they 
accept at all, they must accept on the conditions upon which 
it has been offered them by the defendants. No application 
is made for a through rate, and no suggestion exists in the 
case of any undue preference, if such could be maintained 
otherwise. 

Therefore it seems to me that Mr. Balfour Browne's point 
that the rate named is what is called the Birmingham rate, is 
entirely outside the question. It does happen that that is the 
rate which the Midland railway company are charging at 
Birmingham, but they might perfectly well have named 
another rate. They might have named any rate, as I have 
said, within their powers, and if the traders did not like to 
accept that rate they had their remedy — the remedy which they 
have not taken — of coming to this Court, and asking to have 
a through route and a through rate fixed. For these reasons 
I think the application must be dismissed. 
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The applicants appealed. 

Balfour Browne, Q.C., and Waghorn, for the applicants. 

In answer to the objection that the rate paid by the 
applicants is a voluntary payment because a railway company 
cannot be compelled to carry off its own line, it is true that 
the Midland railway company are not bound to carry the 
applicants' traffic to the applicants' siding, but the Midland 
railway company are bound to through invoice the applicants' 
traffic. 

Section 2 of the Eailway and Canal Traffic Act, 1854, gives 
a trader a right to have his goods through invoiced over the 
lines of different railway companies for one payment apart 
from any question of through rate or through route. This 
was held by the Eailway Commissioners to be a reasonable 
facility. Great Western Railway Company v. Severn Wye and 
Severn Bridge Railway Company ( x ). The rate charged to the 
applicants is not a voluntary rate, as it is a rate the railway 
company are bound to quote under section 2 of the Eailway 
and Canal Traffic Act, 1854, and the applicants have a right 
to send their traffic at such rate, and the contract between the 
parties does not come into question. 
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C. A. Cripps, Q.C. (W. J. Noble with him), for the Midland 
railway company. 

It may be a due facility under the Eailway and Canal Traffic 
Act, 1854, for a trader to have his traffic carried atone booking 
at the sum of the local rates, but the present application is 
not one for facilities under that Act, but an application for a 
rebate under section 4 of the Eailway and Canal Traffic Act, 
1894. Apart from a due facility there is no obligation on a 
railway company to arrange for the carriage of traffic off their 
own line. If traffic is intended to go by the railways of two or 
more companies, the company receiving such traffic for con* 
veyance is not bound to make any arrangements on the 
second company's line at all. It is the duty of the second 
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company to forward the traffic with all due facility when it 
has been delivered to them by the first company. 

The Master of the Rolls (Lord Esher) : This question 
arises upon traffic which was handed to the Midland rail- 
way company, and which was delivered to the applicants 
at their own place near to or in Birmingham. 

The application was made to the Eailway Commissioners 
requiring them to act under section 4 of the Act of 1894. It 
was held by the learned Judge, who, as one of the Commis- 
sioners, has peculiar powers with regard to questions of law, 
that as a matter of law the case was not brought within 
section 4. To see whether that decision is right or wrong in 
point of law, one must look at the circumstances with regard 
to this traffic. 

This traffic was delivered by the applicants to the Midland 
company after the interchange of certain letters, and those 
letters are, on the one side, said to make a contract. On the 
other side the first point is that they make no contract, and 
the second is that if they do make a contract, nevertheless it 
was a contract which could be brought within the jurisdiction of 
the Eailway Commissioners, and which was brought within 
their jurisdiction so that they ought to have acted in the way 
which is now applied for. 

Now, the learned Judge first had to deal with these letters 
which were written before this traffic was delivered by the 
applicants to the Midland company, and he held that these 
letters did make a contract ; and he held, further, that they 
made this contract, namely, that the Midland company con- 
tracted wtth the applicant that they, the Midland company, 
would carry his goods from Sharpness and deliver them to 
him at his place in or near Birmingham. Then he held, that 
that was a contract which the railway company were not 
bound to enter into. He, therefore, said it is a contract for 
the carriage of these particular goods, and that being the con- 
tract they are not carried merely under the obligations of the 
Act of Parliament, but under a contract which is out of the 
Act of Parliament, and therefore he said the applicants are 
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bound by that contract. Now, do we agree, or do we not, 
with the view he has taken of these letters ? These letters are 
written with regard to the question of whether the company 
would or would not carry the traffic, and as to the terms upon 
which they would carry it. That is the first letter from the 
applicants to the company. It is said that the contract as to 
the carriage of these goods existed long before, and had been 
in full force for years. Why then did the applicants write the 
letter asking what the terms would be for the traffic that they 
were about to send ? It is obvious that that is an erroneous 
statement. They wrote this letter in order to get the terms 
agreed upon between them and the Midland company for the 
carriage of their goods in future after that contract. 

Now what is the meaning of that first letter ? It seems to 
me that, in the first letter, construing it with regard to the 
circumstances, it is clearly asking the Midland company 
whether they would carry the goods from Sharpness, and 
whether they would deliver them to the applicants' place at 
Birmingham. The answer to that letter makes it perfectly 
clear that it was so understood, and I should have thought 
whether the applicants meant it or not, it was open to that 
construction, but I have no doubt that they did mean it. 
The answer is, " We tell you the terms upon which we will 
carry from Sharpness and we will deliver to you; the only 
way in which it can be done is by putting the goods on to the 
London and North- Western railway ; we will undertake with 
you that they shall do it as our agents ; that is, we will do it 
by ourselves or by our agents, and upon these terms that you 
are to pay us 6s. lOd. per ton without rebate." The applicants 
clearly understood the meaning of that, because they protested 
and said, " We do not like to send our goods upon these 
terms ; we understand that you will not take them on any 
other terms ; we shall therefore deliver our goods to you under 
protest, and then we shall do what seems fit to us afterwards." 
Thereupon they send their goods, and their goods were 
carried. Now, if it was a contract which the railway company 
had the power to make with them, and they sent their goods 
upon that contract, their sending them under protest is merely 
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idle. We frequently hear of these things being done under 
protest. Nine times out of ten the protest is really futile. 
You must look at the facts. I am of opinion that the learned 
Judge is right when he says that these two letters do form a 
contract, and that that contract, according to the true inter- 
pretation of these letters, is a contract by the Midland com- 
pany with the applicants that they, the Midland company, 
will carry these goods and all goods sent by them as regards 
that traffic until the traffic was put an end to. I think that that 
was a contract that they, the Midland company, would carry 
the goods as between them and the applicants from Sharp- 
ness, and deliver them to their place of business in Bir- 
mingham. 

The next point is, was that a contract that they were bound 
by Act of Parliament to enter into? I can see no Act of 
Parliament which obliges them to carry these goods. I think 
it is obvious that the parties intended and meant that they 
should be carried by the Midland company and delivered to 
the London and North-Western company, and that the London 
and North-Western company were the actual people who were 
to deliver them to the applicants. That was the only way in 
which it could be done as asked. They were not bound by 
any Act of Parliament to enter into that contract, taking upon 
themselves that obligation, for any particular rate, and there- 
fore the learned Judge was right in saying that it was in that 
sense a voluntary contract, that is to say, one which the 
railway company were not by the Act of Parliament bound to 
enter into. They were not forbidden to enter into that con- 
tract, and in that sense it was a voluntary contract with the 
applicants. If that is so the case cannot be brought within 
this section at all. It is urged that it might have been dealt 
with in other ways, but we must look at the particular applica- 
tion which was made to the Commissioners. The application 
was, not to have a through rate, it was not a charge of undue 
preference ; it was nothing but this — " You are charging a 
rate of 6s. lOd. in respect of carrying the goods to a terminal 
station, and you are charging in that for terminal services 
when you do not perform them." Now I have not a doubt 
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myself that the meaning of that statement is that they have 
carried them to a terminal station of their own, and are 
delivering them from that terminal station of their own to the 
station of the applicants, and that instead of doing that, that 
is, carrying them on from their own terminal station to his, 
which would be terminal services, they do not perform those. 
Where the goods are not carried by them to a terminal station, 
and where by the true meaning of the contract they never 
were to be carried to a terminal station of the Midland rail- 
way, it appears to me that this question of rebate cannot be 
entertained, and that the case is not within that 4th section 
at all. If the case had been what Mr. Balfour Browne states 
it was, and in which I do not agree with him, namely, that 
this was an agreement to carry to the end of their own line 
and then deliver it over to the London and North-Western for 
them to deliver it to the applicants, the case is not a bit more 
within section 4. This case cannot be brought within 
section 4 of the Afit of 1894. The only relief asked for was 
relief under that section ; that section was not applicable, and 
therefore, what the learned Judge held, that the case could not 
go on any further before the Kailway Commissioners, was 
quite right, and this appeal must be dismissed. 
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Lopes, L.J. : I am of the same opinion. This is an appli- 
cation for relief by the applicants under section 4 of the Act of 
1894. Now, the relief which is asked is in respect of a rebate, 
and the facts are these. The goods in question are delivered 
to the Midland railway company by the applicants at Sharp- 
ness ; they are carried over the system of the Midland railway 
company to their terminal station at Birmingham, and then 
they pass into the hands of the London and North Western, 
and are ultimately delivered at the applicants' siding, which 
adjoins the London and North Western rails. 

Now, in these circumstances, it appears to me that the case 
cannot be brought within this section 4. The goods are not, 
it is to be observed, delivered, nor are they intended to be 
delivered, at the terminal station of the Midland railway, and 
in order to make this section 4 apply, I think it is necessary 
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that that should have been the place where they were to be 
delivered. Section 4 says, " Whenever merchandise is received 
or delivered by a railway company at any siding or branch 
railway not belonging to the company" — and there I interpo- 
late the words " at or near their terminal station " — " and a 
dispute arises between the railway company and the consignor 
or consignee of such merchandise as to any allowance or 
rebate to be made from the rates charged to such consignor or 
consignee in respect that the railway company does not provide 
station accommodation or perform terminal services, the Bail- 
way and Canal Commissioners shall have jurisdiction to hear 
and determine such dispute.' ' Now, inasmuch as these goods 
are not under the arrangement delivered either at the terminal 
station or near thereto — my brother thinks near thereto, and 
I do not object to that — in my opinion the case is not within 
this section, and the Bail way Commissioners had no jurisdic- 
tion to deal with it. 

Now, so much for that part of the cag|e, which probably 
would dispose of the whole of it, but I desire to say a few 
words with regard to the nature of the contract. The learned 
Judge has held that this was a voluntary contract, and I think 
he is perfectly right. It clearly in my judgment was not a 
contract which the Midland railway company were under any 
obligation to enter into. It was a contract to carry not; only 
over their own lines, but it was a contract to carry over their 
own lines and to hand over to the London and North Western 
company, as their agents, for them to deliver at the applicants' 
siding. I think on both grounds — both on the ground that 
the case is not brought within section 4 of the Act of 1894, 
and also on the ground that the contract was a voluntary one 
— the decision of the learned Judge was right. 



Bigby, L.J. : I am of the same opinion. The application 
was made under section 4 of the Act of 1894, which has to do 
with terminal charges. In some cases where terminal charges 
are included in a gross rate, and the trader has not the benefit 
of the terminal services, he may have a rebate. Mention was 
made of section 15 of the Act of 1873, but it was not seriously 
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pressed, and I do not think it could be. Now, the first 
observation here is, that whatever view you take of the con- 
tract, the actual service done here has no reference to any 
terminal charge whatever. It was to carry, either by them- 
selves or by their agents — that being one view, and I hold the 
correct one — to a certain siding off the system of the Midland 
railway altogether where they charged no one for terminal 
services, and where no kind of terminal service came into con- 
sideration at all. I was struck at one time by the suggestion 
that the learned Judge went upon certain letters of a very recent 
date, which only dealt with the then existing consignments, 
and did not determine anything about the future or past ; but 
the very same reason which applies to those would apply to 
all future under a similar arrangement and all past, and it is 
not suggested that in the past there have been consignments 
substantially on any different terms. It appears to me that 
the whole controversy has arisen out of the accident that this 
company have fixed on the figure of 6s. 10d. 9 which happens 
to be the rate to their station at Birmingham, including the 
terminal services there. If they had said 7s. 6d., I cannot 
see where there would have been even the shadow of a reason 
for suggesting that because having taken their goods to one 
place, that is, a place on the Midland railway, they would 
have had a right to a rebate, to be fixed by the Railway Com- 
missioners, they should have that right because they have 
taken them to another place at a different rate. I think it is 
a mere coincidence that this 6s. lOd. rate was quoted, and I do 
not think there is any case within the statute at all. 

With regard to the argument of Mr. Balfour Browne that a 
railway company can, under the name of facilities, be bound 
to enter into a bargain that they will be responsible for goods, 
not only over their line, which may be a five miles line down 
in Cornwall, but all the way up to John o' Groats, because 
there have been given facilities, no authority was cited ; and 
I am of opinion that there could be no binding authority 
cited for any such proposition. I agree, therefore, that 
the matter as it is put forward is one for voluntary agree- 
ment by the Midland railway company on such terms as 
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Kickbtt, Smith and Company, Limited, and Others 



The Midland Kailway Company. 



The Derbyshire Silkstone Coal Company 



The Same. 
Grassmoor Company 



v. 
The Same Q). 

Increase of Coal Rates — Justification of Increase — Standard of Reasonableness 
— Costs on Interlocutory Proceedings — Application to Review a Decision — 
Railway and Canal Traffic Act, 1888 (51 $ 52 Vict. c. 25), s. 18, sub-s. 2, 
s. 19 -Railway and Canal Traffic Act, 1894 (57 ^ 58 Vict. c. 54), ss. 1, 2. 

Section 1, subsection 1, of the Railway and Canal Traffic Act, 1894, enacts 
that, " Where a railway company have, either alone or jointly with any other 
railway company or companies, since the last day of December, 1892, directly 
or indirectly increased, or hereafter increase directly or indirectly, any rate or 
charge, then if any complaint is made that the rate or charge is unreasonable, 
it shall lie on the company to prove that the increase of the rate or charge is 
reasonable, and for that purpose it shall not be sufficient to show that the rate 
or charge is within any limit fixed by an Act of Parliament or by any Provi- 
sional Order confirmed by Act of Parliament." 

On the 1st of January, 1893, a railway company indirectly increased their 
rate for the carriage of coal, but not to the maximum. Prior to the passing of 
the Railway and Canal Traffic Act, 1894, all rates below the maxima were pre- 
sumed to be reasonable : — 

Held, that in the case of rates increased after the last day of December, 1892, 
the above section removed that presumption and threw upon railway companies 
the onus of proving that the increase was reasonable, and that the standard of 
reasonableness depended on circumstances existing or apprehended before the 
increase was made, and, therefore, in the case then before the Court, before the 
Act came into operation. 

"The reasonableness of the rate is not to be tried by its effect upon the 
trade of the persons who have to pay it " (per Collins, J.). 

(*) Before Collins, J., and Commissioners Sir Fbbdebick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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Upon a complaint under the above section by coal merchants and colliery 
proprietors that whereas the rates and charges made by the defendants for the 
conveyance of coal and coke were, prior to the 1st of January, 1893, based and 
calculated upon the carriage of 21 cwt. to the ton, they had, since the 31st of 
December, 1892, been based and calculated upon the carriage of 20 cwt. to the 
ton with an allowance for wastage of 2 cwt. per truck carried by the defendants 
without charge, and that by such alteration in the mode of calculating the 
weight of coal and coke carried to the ton, the said rates and charges had been in- 
directly increased by the defendants, and that such increase was unreasonable : — 

Held, that the defendants had, by so reducing the weight of coal carried to 
the ton, indirectly increased their rates and charges for the carriage of coal and 
coke, and that it had not been proved by the defendants that the whole of the 
increase in the rates which had been so made was reasonable. 

Section 2 of the Railway and Canal Traffic Act, 1894, enacts that " in pro- 
ceedings before the Railway and Canal Commissioners, other than disputes 
between two or more companies, the Commissioners shall not have power to 
award costs on either side, unless they are of opinion that either the claim or 
the defence has been frivolous and vexatious " : — 

Held, that this section dealt only with the costs of the case itself and did not 
take away the Commissioners' power under sect. 19 of the Railway and Canal 
Traffic Act, 1888, to deal with the costs of and incidental to other proceedings 
such as interlocutory applications. 

The first of these applications was brought by Kickett, Smith 
and company, carrying on the business of coal merchants in 
London, and the other two were brought by colliery owners in 
the county of Derby. All three applicants complained that 
the Midland railway company had, on the 1st of January, 1898, 
indirectly increased their rates or charges for the carriage of 
coal and coke, and that such increase was unreasonable. 

The nature of the increase complained of, and the facts 
proved, and the arguments of the counsel are sufficiently 
stated in the judgments. 

Finlay, Q.C., Balfour Browne, Q.C., and H. Sutton, for the 
applicants, Eickett, Smith and company. 

Balfour Browne, Q.C., and H. Sutton, for the applicants, 
the Derbyshire Silkstone coal company. 

Pember, Q.C., Balfour Browne, Q.C., and H. Sutton, for the 
applicants, the Grassmoor company. 



C. A. Cripps, Q.C., Ernest Moon, and W. J. Noble, for the 
Midland railway company. 
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Collins, J. : The question for decision in these cases arises 
under section 1 of the Kailway and Canal Traffic Act, 1894, 
which enacts that " Where a railway company have either alone 
or jointly with any other railway company or companies since 
the last day of December, 1892, directly or indirectly increased, 
or hereafter increase directly or indirectly any rate or charge, 
then if any complaint is made that the rate or charge is un- 
reasonable it shall be on the company to prove that the 
increase of the rate or charge is reasonable, and for that 
purpose it shall not be sufficient to show that the rate or 
charge is within any limit fixed by an Act of Parliament, or 
by any Provisional Order confirmed by an Act of Parlia- 
ment/' 

The applicants complain that the defendants since the day 
named in the Act, namely, on the 1st January, 1898, have 
directly or indirectly, increased their rate for coal carried to 
London and other stations. They state that whereas up to 
the 1st January, 1893, the defendants' rates for coal and coke 
carried from collieries on their system were calculated on a 
basis of 21 cwt. to the ton, their rates since that date have 
been calculated upon a basis of 20 cwt. to the ton, with an 
allowance of 2 cwt. per truck for wastage, and they say that 
this change is equivalent to an addition of about 8Jd. a ton 
upon the carriage of their coal to London. The defendants 
do not deny that they have indirectly increased the rate by the 
new arrangement, but they justify the increase as reasonable, 
mainly on two alternative grounds. They say that the 
21 cwt. carried at the old rate was originally and really an 
allowance for wastage of coal in transit, and was carried free 
of charge ; that, as a fact, at the time when the rate was raised 
very little if any coal was actually lost in transit, and the 
2 cwt. per truck regarded as a wastage allowance is now amply 
sufficient, and therefore reasonable ; reasonable in itself 
whether or not the wastage was greater when the rate was 
originally made in 1877, or not; and secondly, that since the 
original rate was fixed, namely, in 1877, circumstances have 
changed ; that by modern improvements coal is now carried 
with less waste in transit, while the expenses of carriage have 
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been greatly increased to the defendants by a rise in wages, 
by statutory requirements shortening the hours of labour and 
imposing additional obligations on the defendants, and by a 
rise in the price of locomotive coal ; and they produced tables 
showing an increase of working expenses of 7*41 per cent, 
between 1880 and 1892, and claimed that they had thus 
justified an addition which amounts to between 3 and 4 per 
cent, only upon the old rate. The applicants on the other hand 
contended that on the true construction of the section the 
increase was necessarily unreasonable. They submitted that 
in effect the old rates were virtually made maxima, and that 
the naming in the Provisional Order of other and higher rates 
as maxima was merely to leave a margin for future contin- 
gencies which might render the old rate no longer fair to the 
defendants. That an increase therefore to be justified at all 
must be justified by something happening after the day named 
in the Act, which in this case would be impossible inasmuch as 
the Act, though passed in 1894, speaks from the 81st December, 
1892, the day before the rate in question came into opera- 
tion. They denied that the basis of 21 cwt. to the ton had 
anything whatever to do with an allowance for wastage, and 
while strenuously urging that nothing prior to January, 1898, 
could be considered, they contended that the defendants, even 
if such considerations were admissible, had shown no reason- 
able grounds for raising the rate, but had, in point of fact, 
raised it because the new scale of rates imposed upon them 
by the Provisional Order Confirmation Act of August, 
1894 had, by reducing their maxima in some cases below the 
level of their existing rates, cut off a part of their revenue. It 
was admitted that such reduction had, in the case of short 
distance coal traffic, deprived the defendants of a revenue of 
about 45,000Z. per annum. It is obvious, therefore, that it is 
of vital importance to determine what is the true construction of 
the statute. If the applicants' view of it is correct there is no 
question of fact for our decision. The rate, being admittedly 
raised on the day after the date named in the Act, stands 
ipso facto condemned. I am clearly of opinion that the section 

0) 5 * & 55 Vict « c « ccxix. 
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cannot be so interpreted. It seems to me to be plain enough. 
It is to be recollected that we are construing a retrospective 
enactment dealing with a rise in rates made two years earlier 
as to which all the facts were before Parliament, and had been 
the subject of a report by a parliamentary committee. How 
then did the Legislature deal with this fact ? Did it, as accord- 
ing to the argument of the applicants it must have intended 
to do, simply declare the additions void as being in excess of 
the real maxima, namely, the current rates ? Certainly not. 
It does sweep these additions into the ambit of the Act by 
fixing the day of its coming into operation one day before that 
on which the new rates had begun to be exacted ; but instead 
of avoiding them altogether as it might have done, it enacts 
that they and all future increases of rates are to be tried by 
the same standard, that of reasonableness, reasonableness 
which must necessarily rest on circumstances existing or 
apprehended before the increase was made, and therefore in 
their case before the Act came into operation. Otherwise we 
must suppose that the Legislature, knowing all the facts, 
adopted the cumbrous process of sending these rates to be 
tried by a standard to which it by the same enactment made 
it impossible for them to conform. I think the section in the 
case of rates raised after the date named simply removes the 
presumption theretofore existing that rates below the maxima 
for their class were reasonable, and throws upon the railway 
company the onus of showing that the increase is reasonable. 
By so doing it necessarily creates a presumption that the old 
rate before the increase was not inadequate, a presumption, 
however, which may be rebutted, one factor in such rebuttal 
being that the increased rate is still below the parliamentary 
maximum, though this is not to be " enough " of itself to 
rebut the presumption so created. This is my view of the 
meaning of the section, and I think it is to some extent 
supported by the observations of Eigby, L.J. in The Mansion 
House Association v. Great Western Railway Company (*). It 
follows therefore that the defendants are not limited for their 
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justification to circumstances arising after the date named in 
the Act. 

A question, however, to my mind much more difficult, 
remains — by what standard are we to try the question of 
reasonableness ? The Legislature have left us at large on the 
matter, except so far as we may be helped by presumptions 
or their absence. I think it clear, however, that in our 
capacity as judges we are bound to direct ourselves adequately 
as to what circumstances we are to take into consideration on 
the question of reasonableness. We are not a court of con- 
ciliation or a tribunal of honour. We are not made judges 
of prudence or of generosity. Vast interests have been com- 
mitted to our keeping, and a jurisdiction of extreme delicacy 
has been conferred upon us, in virtue of which we are called 
upon to adjust a dispute as to the reasonableness of charges 
made by one set of traders to another in connexion with the 
carriage of coals, in enormous quantities, to the centres of con- 
sumption. Our decision upon matters of fact is final. There 
is no appeal. And yet I cannot suppose that Parliament in- 
tended to take the management of these great trading concerns 
out of the hands of the practical men who work them and to 
place it in the hands of the Eailway Commissioners. It is of 
the utmost importance, therefore, that we should not travel 
beyond our proper province in exercising this novel jurisdiction. 

The railway companies are trading bodies who, in return for 
a monopoly, or something like it, have been bound to accept 
certain statutory maxima beyond which their charges must 
not range. A vast fixed capital has been brought into exist- 
ence on the faith of the parliamentary contract expressed in 
these maxima. Parliament has, indeed, asserted the right to 
revise these maxima in the public interest, and has recently 
forced a lower scale upon the companies, but within these 
maxima, except so far as they have been further modified by 
the section we are now considering, they must be regarded 
merely as traders entitled, like other traders, to push their 
business to the best advantage. " Carriers,' ' says an able 
writer,0 " are not philanthropists." And the Legislature is 

( l ) Balfour Browne on " Carriers," p. 76. 
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not, I think, to be considered as having imposed that character 
upon them. Their rights, then, are to be ascertained in the 
same way as were those of carriers at common law unfettered 
by maxima, but who were nevertheless bound to convey at 
reasonable rates. A main element in such determination 
must be the expense to the carrier. "The charge," says 
Parke, B., in a case to which a maximum was inapplicable — 
Pickford v. Grand Junction Railway Company ( l ) — "is no 
doubt to be varied according to the trouble, expense, and 
responsibility attending the receipt, carriage, and delivery of 
the different articles." The affluence or indigence of the 
person rendering or receiving the service is beside the 
question. The reasonableness of the charge must be 
measured by reference " to the service rendered and the 
benefit received : " — Canada Southern Railway Company v. 
International Bridge Company ( 2 ), — which is unaffected by the 
prosperity or misfortune of the parties to the contract. " It 
certainly appears to their Lordships " (says Lord Selborne in 
delivering the opinion of the Privy Council in that case) "that 
the principle must be when reasonableness comes in question, 
not what profit it may be reasonable for a company to make, 
but what it is reasonable to charge to the person who is 
charged, .... It would be a very extraordinary thing 
indeed, unless the Legislature had expressly said so, to claim 
that persons using the bridge could claim a right to take the 
whole accounts of the company, to dissect their capital 
account, and to dissect their income account, to allow this 
item and disallow that, and after manipulating the accounts 
in their own way to ask the Court to say that the persons who 
had projected such an undertaking as this, who had encoun- 
tered all the original risk of executing it, who are still subject 
to the risks that from natural and other causes every such 
undertaking is subject to, are to be regarded as making un- 
reasonable charges, not because it is otherwise than fair for 
the persons using the bridge to pay those charges, but because 
the Bridge company gets a dividend which is alleged to 
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amount at the utmost to 15 per cent. — their Lordships can 
hardly characterise that argument as other than prepos- 
terous." 

I think, therefore, that the reasonableness of the rate is not 
to be tried by its effect upon the trade of the persons who 
have to pay it. It may be a prudent thing for a carrier to 
tempt traffic by charging rates much lower than he would 
reasonably be justified in demanding, having regard to the 
elements which I have referred to as primarily affecting the 
reasonableness of the rate, but this is a question of railway 
management, which, in my judgment, lies outside our pro- 
vince. Within these limits he is entitled to get as much as 
he can, even though he thereby diverts a large part of the 
merchants' profits into his own pocket. He has, it is true, 
the strongest possible motive for keeping the rates down to a 
point low enough to allow the traffic to pass, otherwise he 
must lose it altogether, and I think railway managers are 
thoroughly alive to this fact. 

Applying, then, these principles to the present case, I find 
that a rate has been indirectly raised since the 31st December, 
1892, to the extent of about 8£ per cent, in the case of the 
particular traffic we are now considering, but that the in- 
creased rate is still below the revised maximum. This fact is, 
however, not enough to show that the increase is reasonable, 
and, on the other hand, there is a presumption that the old 
rate was high enough. But this presumption may be rebutted, 
and I think it is rebutted if it be shown that the expense of 
performing the service has increased to an equal extent since 
the rate was fixed, provided always that the rate when so 
fixed is to be deemed to have been reasonable. I think such 
a presumption does exist. Clearly, until the recent Act, any 
rate being below the maximum was presumed to be reason- 
able (see per Lord Watson, McCarthy v. Great Western Rail- 
way Company (*) ). It matters not for this case whether such 
presumption was one that could be rebutted or not, for if it 
exists no evidence has been given tending to show that the 
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rate was unreasonable when imposed. The recent Act does 
not remove this presumption, it merely adds another, namely, 
that the rate being presumed when made not to be unreason- 
ably high, it is presumed on the 1st January, 1893, to have 
been as high as it reasonably could be. But this last pre- 
sumption may be rebutted for the reasons I have already 
given, and if it is rebutted the first remains. I start then 
from the position that the rate of 1877 was not unreasonably 
high, and I approach the question of fact whether, having 
regard to the services rendered and received, and the trouble, 
expense, and responsibility attending the receipt, carriage, and 
delivery, there has been since that time a change of circum- 
stances justifying the increase? In my opinion there has 
been such a change. I think it is not necessary to decide 
whether the 21 cwt. was originally a wastage allowance or not. 
There is some evidence both ways, and the origin of the 
practice is obsaure. But whatever its origin, it was certainly 
a benefit to the freighter, and to the extent that it has been 
withdrawn, the rate has been increased. Neither did Mr. 
Cripps convince me that it would be regarded as a thing apart 
from the other 20 cwt., so that if it could be looked upon as a 
wastage allowance it had always been much too large, and 
might, therefore, be reasonably reduced without change of 
circumstances since the time it was first allowed. Wastage or 
not, it was conveyed with the other 20 cwt. at an entire rate 
as to which there was a presumption that it was high enough 
before it was raised, and this presumption is not rebutted 
unless it be shown that the whole rate of which the wastage 
allowance was a part, was lower when it was made than it 
reasonably might have been, or that circumstances have 
changed in the interval. Proof that the wastage allowance 
was too high is no proof that the whole rate is not high 
enough. I think, however, that to a slight extent the mer- 
chant does get more coal now for his freight than he did 
17 years ago through the diminution of waste in transit ; and 
though I incline to the opinion that as between freighter and 
carrier the latter was not held responsible for ordinary wastage 
in transit, the difference between the waste now and at the 

i 2 
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time when the old rate was made is so slight that it does not 
appreciably affect the question before us. The evidence, how- 
ever, of Mr. Turner and Sir Henry Oakley, and the tables put 
in by them, satisfy me that there has been a substantial 
increase in the working expenses in the coal traffic large 
enough to cover the increase of rate. 

Those tables were ably criticised by Mr. Balfour Browne, 
but no evidence was called by him — probably none could be 
called to support his criticisms ; and I think they were very 
satisfactorily answered by Mr. Cripps. Mr. Browne no doubt 
contended that the tables prepared by the defendants were 
wholly untrustworthy. He objected in the first instance that 
the proportion of traffic expenses assigned to minerals was con- 
jectural, but the weight of this objection was diminished when 
it was shown that the estimate was made only for the purpose 
of comparing one year with another, and whether accurate or 
not — and the railway experts declared it was accurate — it did 
not affect the justice of the comparison — the same proportion 
being taken in both years. He then suggested that a portion 
of the expenses, namely, maintenance of way and locomotive 
power, which had been taken on the basis of train mileage, 
should have been taken, like the other items, on the basis of 
their ratio to gross receipts, but as he afterwards contended 
that all the expenses should be taken on a train-mileage basis, 
this objection also fell to the ground. His objections finally 
resolved themselves into two. He said that a train-mileage 
basis would be more satisfactory for the purpose of the com- 
parison than the ratio of expenses to receipts in the years 
compared ; but Mr. Cripps showed that a calculation made on 
the basis of multiplying the difference in the cost per train 
mile, according to the Board of Trade figures, between the two 
years compared, by the number" of miles run in the later year, 
would give a result showing a sum for working expenses less 
by £135,000 than the sum actually expended ; and I think it 
clear, therefore, that train mileage is not a safe basis for the 
comparison. Coming then to closer quarters, Mr. Browne im- 
pugned the comparison on the ground that the first year, 1880, 
had been selected because coal was then unusually low, and 
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that this had the effect of making the working expenses unduly 
low in that year, as compared with 1892. But, here again, 
Mr. Cripps met him on his own ground, and showed that even 
if the coal consumed for locomotives in 1880 were taken at the 
enhanced price of 1892, it would still leave the working 
expenses for 1892 higher by 6 per cent, of the total receipts 
than those of 1880. I think, therefore, that Mr. Browne's 
criticisms failed to displace, or rebut, the inferences suggested 
by the tables furnished by the defendants. Those tables were 
furnished with a view to found a comparison between one 
year and another, the calculation being made on precisely the 
same basis in each year, and they show an excess in the work- 
ing expenses of mineral traffic in 1892 over 1880 of 7*41 of 
the whole receipts. It is impossible to give an absolute figure 
for the cost of moving a ton of goods. It must alway be a 
question of the number of tons and the number of journeys ; 
in other words, the expense at which the traffic is carried must 
be a relative figure, and being relative I think that its relation 
to receipts in two contrasted years may afford a fair com- 
parison, unless there be some disturbing element to upset the 
calculation. Where the rates, as in this case, have been the 
same throughout, I can see no reason why the comparison 
should not be fair. Having no pretension to being an expert 
in railway accounts, I feel bound to deal with the case on the 
arguments presented by counsel and put to the expert 
witnesses, and I think, therefore, that the defendants have 
discharged themselves of the burden cast upon them, and 
have shown that the expenses of conveying their coal traffic 
have increased to an extent much greater than the increase 
of the rate, and that this increase is attributable to general 
causes affecting the whole coal traffic and, therefore, that 
of the applicants. If there be any fallacy in the railway 
accounts it has not been pointed out, and I am unable to 
detect it, nor have the applicants given any evidence to 
show that their traffic is not affected by such general causes if 
they exist. 

There is evidence that the defendants had been for many 
years considering the advisability of raising their rate, but 
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abstained from doing so pending the readjustment of rates 
under the statute of 1888, and the inquiries that preceded and 
followed it. I think it very probable that the old rate would 
have been allowed to stand but for the fact that the defen- 
dants had been deprived of a large revenue through the 
compulsory imposition upon them in 1891 of a maximum 
below their then existing rates in respect of a portion of their 
coal traffic. Though this fact, in my judgment, gannot be 
relied on as a factor in establishing that the rate now charged 
to the applicants is reasonable, I think it abundantly justified 
the defendants in looking to see how far they could legally 
recoup themselves by getting a better revenue from their 
other traffic. They might well afford to carry at the old rates 
whilst they were in receipt of the revenue of which they have 
been deprived without losing the right to fall back upon their 
strict rights when this source of profit had been cut off. I 
decide the question before me, therefore, entirely irrespective 
of this fact. I should add that there is no suggestion of 
inequality of treatment or undue preference before us. 

On a mixed question of law and fact I have sought to state 
thus fully what I regard as the legal principles upon which 
the facts must be decided, in order that there may be as little 
difficulty as possible in taking the opinion of a higher court. 

With regard to some of the topics discussed by the appli- 
cants, I have pointed out that I do not regard them as 
relevant, but I think it is proved in fact that the volume of 
trade has not been seriously affected by the increase of the 
rate. Such decrease as appears on the Midland system since 
1898 may be accounted for by the introduction of a new com- 
peting line. Neither do I think a dividend of from 5 to 6 per 
cent, earned by the defendants so excessive, having regard to 
the great capital at risk, as of itself to suggest that they are 
extorting unreasonable sums from their customers. As to the 
form in which the addition has been made to the rate, though 
some exception was taken to it by colliery owners, as giving 
rise to inconvenience in quoting rates to purchasers, I think 
this is a small matter, and there is evidence that vast 
quantities of coal have been carried for many years on other 



RAILWAY AND CANAL TRAFFIC CASES. 



119 



systems at rates framed on the same basis without complaint. 
Twelve million tons annually, we are told, are so carried on 
the London and North-Western alone, besides great quantities 
on the Great Western and London and South- Western. 

Lastly, I think the public are sufficiently protected by the 
sea competition, which we are told regulates the price of coal 
to London. It is only as affording greater facilities of dis- 
tribution that the railway companies can compete at all. 
The present case resolves itself merely into a struggle between 
the collieries and their customers on the one hand, and the 
railway companies on the other for a share of the margin of 
profit which can be made by distributing the rail-borne coal 
to places difficult of access for that which comes by sea. It is 
of vital importance to the defendants not to drive the trade 
away, and I think their enlightened self-interest may be 
trusted to prevent them doing so ; and so far as I can form 
an opinion upon the statistics they have not done so. Short 
of this, I see no reason why, subject to the principles I have 
above stated, they should not get as large a share of the profit 
as they can. 

The grounds on which I form my judgment apply alike to 
all three cases. No evidence was given of any change of 
conditions between the date when the rate was raised and the 
date of the applications. I am of opinion therefore that the 
applications should be dismissed. I need hardly add that 
differing, as I believe I do, from both my colleagues on the 
question to what extent the defendants have proved an 
increase of expenses, I give my opinion with the greatest 
diffidence. 
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Sir Frederick Peel : The question in Rickett Smith and 
Company v. The Midland Railway Company is whether an 
increase in the railway company's coal rates to London, 
which took effect from the 1st of January, 1898, is reasonable 
or not. There has been no alteration in the money figure of 
the rates ; the increase is due to an alteration in the method 
of charging. The Midland had from the first carried coal and 
coke at 21 cwt. to the ton, but in December, 1892, they gave 
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the applicants and their other customers notice that from the 
1st of January, 1898, the rates for conveyance of coal and 
coke would be at per ton of 2,240 lbs., or 20 cwt., with an 
allowance of 2 cwt. per truck for wastage on transit. This 
reduction in weight, unaccompanied by a proportionate de- 
crease of rate, has increased the defendants' coal rates. 
Where before 1898 they carried 168 cwt., they carry now for 
the same sum 162 cwt. only (assuming the 2 cwt. to be de- 
livered), and the charge is thus raised to the extent of about 
8£ per cent. The applicants, indeed, say they do not get the 
2 cwt., or barely half of it, and they reckon their Midland 
carriage account, which ranges from £165,000 to £195,000 a 
year, to be increased nearly 5 per cent. The rate on their 
coal from Pilsley Colliery to St. Pancras (distance 141 miles) 
is 6s. 6d. a ton, and comparing the charge at this rate on an 
8-ton truck fully loaded with 160 cwt. avoirdupois carried at 
21 cwt. to the ton before 1898, and at 20 cwt. to the ton 
since, the charge on the truck is now Is. lOd. more than it 
was before, or per ton, about 2f d. more, the entire load being 
taken in both cases as delivered, or if since 1892, the load 
as delivered is 2 cwt. per truck short, 2s. 6d., equal to an 
increase of 8f d. per ton. As regards, however, the allowance 
per truck carried free for wastage, other traders do not find 
the 2 cwt. to be wasted in transit, and there is, they admit, 
some difference to their advantage between the weight de- 
livered to them and the weight on which the rate is charged. 
Brewis Brothers, who have large coal depots in London in 
connexion with the Midland, and whose rates average 7s. 3d. 
per ton, estimate the overweight received by them in 1893 
and 1894 to have made their average rate for those years *52 
of a penny per ton less than it would have been without the 
overweight. But, even allowing for this, they find their rate 
has been increased S'08d. per ton, for their tonnage over in 
1891 and 1892, reckoning 20 cwt. to the ton, came to 8*76 
per cent., and its value in railway rate to 3*60i. per ton. 

Now, by the Act of 1894, under which we have to determine 
the question of the increase that is complained of, the burden 
of proving that it is reasonable is upon the defendants, and 
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the first ground which they take in upholding it is, that 
although before 1898 they carried at 21 cwt. to the ton, they 
did not guarantee delivery of more than 20 cwt., and that of 
the 21 cwt., at which per ton carriage was charged and paid, 
20 cwt. was all that the payment really applied to, the 
remaining cwt. being carried free and allowed for wastage, 
and that as wastage has now, from improvements in waggons 
and in the working of traffic, been reduced to a minimum, 
they acted reasonably in reducing the allowance they claimed 
for wastage from 1 cwt. per ton to 2 cwt. per truck. But 
though this may show how the defendants' acceptance of 21 
cwt. to the ton originated, they did not by their printed 
forms or otherwise bring it home to the knowledge of their 
customers, that they did not contract to deliver more than 20 
cwt. The coal merchants deny, one and all, that they had 
any knowledge that 1 cwt. out of every 21 cwt. was supposed 
to be carried free and to represent an allowance to the defen- 
dants by the consignor or consignee for possible loss in 
transit. They say that the coal was sold to them by the 
colliery proprietor at 21 cwt. to the ton, and that they 
expected to get locally and as despatched from the colliery 
the 21 cwt. complete, and that if carriage was paid by the 
seller, and his price included the rate, they held him account- 
able for 21 cwt. being delivered at the coal's destination. 
Usually, however, the railway charges and the delivery at 
the further end were matters between the defendants and 
the purchaser, and Mr. Eickett states that for some six or 
seven years up to the time when the change took place, the 
deliveries to his firm in London did not fall below 21 cwt. to 
the ton, and that when a claim had to be made for short 
delivery, it was dealt with by the defendants on the footing 
of accounting to his firm for all that they had in fact received 
from the colliery. That a ton as carried by rail and delivered 
was practically a ton of 21 cwt. appears also by a table put in 
by Mr. Brewis, for according to that table on 82,541 tons 
consigned in 1892 to his firm via the Midland Bailway at 21 
cwt., and sold by them at 20 cwt., they had a surplus of 3,114 
tons, equal to 8*77 per cent. ; and Mr. Brewis states that as 
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1*95. the merchant sells in sacks of 2 cwt., and even with careful 

Riokbtt, weighing gives about 1 lb. per sack over to the buyer to 
Smith & Co 
and Others ensure his having full weight, the surplus, including a due 

Midland addition on this account to the 8,114 tons, was not far short 

Ry. Co. of the full difference between 20 and 21 cwt. Mr. Locket, 

^lksto»b B also <l uestioned on *his point, said : " We got almost our 21 

Coal Co. cwt." Whether, then, a part of every load was or was not 

The Same, carried, subject to wastage, it would seem that the loss 

Gbassmoob through wastage on the 21 cwt. had become for the last few 

v.' years almost inappreciable. A notice, therefore, that the rate 

AMB * per ton of coal would thenceforth pay the railway carriage of 

20 cwt. only, was an increase of charge for which there was 

no set-off by reduced wastage, and I think there is no 

sufficient case for the increase on this first ground. 

The next ground on which it is contended that the increase 
is reasonable has reference to the effect which the reduction 
made in the defendants' maximum powers as to rates by 
the Act 54 & 55 Vict. c. ccxix., had upon that part of their 
revenue which they derived from short distance traffic. The 
new scale, it is true, authorised higher charges in proportion 
for short distances than for long ones, and the new maximum 
rates per ton per mile were higher for a distance under 50 
miles than for one beyond that limit, and higher still for a 
distance not exceeding 20 miles. Still they were not so high 
as the defendants had before been charging on part of their 
short distance traffic, and where the old charges exceeded the 
new maxima they had, of course, to be reduced, and Mr. 
Turner, the Midland General Manager, states that the revenue 
from the coal traffic alone was in this way decreased by 
45,0002. a year. To compensate them this loss is one reason 
which the defendants put forward for their revision of rates 
which were below the new limits, and as their London coal 
traffic is all a long distance traffic, and its rates of course were 
such that there was the power of raising them, these rates 
which had remained stationary since 1877, were raised accord- 
ingly. But where the Legislature has considered that certain 
rates which the defendants were charging were excessive, even 
as maximum rates, and by enactment fixing new limits to 
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their powers, has deprived them of the right to continue 
such charges, it does not seem to me reasonable in such a case 
that merely because some rates are compulsorily lowered, 
others should be raised, and that for the relief given to one 
class of traders, another and a different class should be made 
to pay. Mr. Turner says the London rate was not advanced 
with a view to oppress, and that an increase of 3d. a ton 
cannot affect a trader very much. But the London coal trade 
do not see it in that light. They appear to find it a serious 
burden. In dealing with large quantities, a penny extra, they 
say, may turn a contract. On coal they send through London 
to places south and east of it where the increase of rate comes 
of course to a larger sum than it does on coal to London 
proper, it has already, they say, reduced their sales in those 
markets. Nor on coal sold in London can they add the extra 
cost' to the price to the consumer, for the selling price of coal 
in London to the public is ruled entirely by the market price 
of the coal that comes by sea, and the cheapness and 
diminished breakage with which coal is now brought by 
sea to London, make it more and more difficult for rail- 
borne coal to compete with it. The burden, therefore, falls on 
the trader as a deduction from his profit, and the change 
coming as it did, at a time of depression in the trade and 
when the margin of profit was small, made in many cases, so 
they state, the difference between a small profit and an actual 
loss. 

There is, however, another ground on which the defendants 
say it was right to increase their London coal rates, and one 
which is the chief cause of the fluctuation of rates, and a fair 
criterion and measure of a carrier's charges, I refer to 
expenses of working. I have already said that these Midland 
rates had remained constant from 1877 to the end of 1892, 
and what is alleged is, that during that period, and especially 
the latter part of it, the expense of working traffic generally, 
and mineral traffic in particular, had greatly increased. Here 
comes in a question raised on behalf of the applicants as to 
the time railway companies may go back to in giving reasons 
for increasing a rate. It is contended that nothing prior to 
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the time the Acts confirmatory of their rates and charges came 
into operation — which in the case of the Midland was the 
1st of January, 1898 — is available for that purpose. The 
defendants, it is said, never represented to the committees on 
those Acts that their long distance or other actual rates were 
below their proper level, or that they wanted the power to go 
beyond them, except to compensate possible new additions to 
expenses, such as a rise in prices or wages might occasion, and 
Parliament, therefore, in the opinion of the Committee of the 
House of Commons of 1898, upon whose report the Act of 
1894 was founded, never intended that the margin between 
the old actual rates and the new maxima should be used except 
to me.et such prospective and contingent occurrences. But the 
Acts themselves do not confirm this view. There is nothing 
to be found in their wording from which it can be gathered 
that the exercise by the companies of their power over rates 
was intended to be put under the supposed limitation as to 
time. The same must also be said, in my opinion, of the Act 
of 1894. By that Act the companies are required to use their 
powers reasonably, but as a matter of evidence reasons drawn 
from circumstances existing before 1898 are equally admissible 
with those of a later date. What then has now to be con- 
sidered is how the matter stands as regards this third branch 
of the defendants' answer. And in support of this part of 
their case they put in two sets of tables working out the ratio 
of cost to gross receipts, one for the year 1892 and the other 
for the year 1880, and showing the per-centage of mineral 
working expenses to mineral receipts to have been 87*88 in 
1880, and 45*29 in 1892, an increase of 7*41 per cent. It 
must be observed, however, that many circumstances which 
affect railway business were not alike in the two years, and 
that this lessens the value for comparative purposes of returns 
of their respective traffic expenses. 1880 was a year of trade 
revival and increased traffic, and, owing partly to the excep- 
tionally low price of locomotive coal in that year, of an expen- 
diture per train mile, and a proportion per cent, of expenditure 
to gross receipts very favourable to the defendants. In 1892, on 
the contrary, trade generally was depressed, and there was a 
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falling off in the defendants' receipts from goods of the mineral 
class. Now by the tables referred to, the Midland company's 
mineral receipts in 1880 were 1,833,449/., and the working 
expenses as estimated 702,329Z., and the corresponding figures 
for 1892, 2,873,3812. and 1,301,607L The working expenses 
had therefore increased nearly 600,000Z., but evidently the 
greater part of this increase must be attributed to the increase 
of work required to be done to earn the increase of revenue. 
If we suppose one increase to have kept pace with the other, 
if we take the per-centage of cost at the same figure in 1892 
as in 1880, two-thirds nearly of the 600,000Z. are due to the 
increase of traffic, and not to a rise of wages or prices of 
materials. But these receipts include the amount paid for use 
of company's waggons, and if that is excluded, as I think it 
should be, the two-thirds for increased earnings would be 
reduced to one-half. As to the remaining half, a large part of 
it is for waggon repairs and renewal. This is an item of out- 
lay which counts for much in these tables among the expenses 
of 1892, and for very little in 1880. In 1880 the company's 
mineral traffic was almost wholly conveyed in owner's waggons, 
and the company had less than 2,000 of their own, whereas in 
1892 they had 50,184 trucks and waggons which they used 
for minerals. It is not surprising, therefore, that the work- 
ing expenses of 1880 should include a sum of only 11,607Z. 
for repairs and renewals of waggons, and those of 1892 one of 
195,984Z. Now it seems to me that upon the question whether 
there has been such an increase in proportion in the working 
expenditure as to justify the increase made in the defendants' 
London coal rates that the item of outlay connected with 
waggon expenses ought to be left out of the account for the 
reason that the railway rate does not include the use of the 
company's waggons to carry coal, and that for the use or hire 
of these the Midland make a separate charge of 9d. per ton on 
the carriage to London and of Is. or more to places beyond ; 
besides, since February last a demurrage charge of 6d. a day 
per truck after six days in London, and four days in the pro- 
vinces. Omitting waggon expenses involves, of course, omit- 
ting waggon receipts, and as we are not told what these receipts 
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1896 - were in 1892, it becomes uncertain how far the proportion of 

Rickbtt, expenses to receipts is a proper basis for this case, for if what 

and Othkbs Sir Henry Oakley had in view, when he said, in giving 

Midland Science for the Midland, that the course adopted by that 

Ry. Co. company of providing mineral waggons was a pernicious one, 

^iLK8TONB B was the matter oi railway profit, it would not be right that 

Coal Co. this should cause an increase of the railway rates. There was 

The Same, also some special excess in the proportion of expenses to 

Gbassmoob receipts in 1892, for while there was, as already said, a falling 

r. off in mineral receipts in that year compared with 1891, there 

appears to have been an increase instead of a decrease in the 

number of mineral train miles run. 

It will be better, therefore, I think, to deal with the case with 
reference to the relative cost per train mile in 1880 and 1892, 
and waggon expenses being now omitted, we have as the 
three principal heads in the defendants' expenditure account, 
maintenance of way and works, locomotive power, and traffic 
expenses. These three together absorb about 88'6 per cent, 
of the whole expenditure of 1892, and as to the first two they 
are calculated in the tables themselves upon the train mileage 
run, and they show the outlay due to minerals on the train 
mile basis for 1880 and 1892 to have been as follows: — 
Maintenance in 1880, 140,189/. ; locomotive power, 274,876Z. ; 
and for 1892, 178,388Z. maintenance, 471,458Z. locomotive 
power ; and per train mile, maintenance 1880, 8'8582d., 
locomotive power 6'5761d. ; and for 1892, 8*8876d. mainte- 
nance, and 7*5121d. locomotive power. As to traffic charges 
and all other heads of charge, such as rates and taxes, the 
defendants' expenditure in respect of these is divided in the 
tables between passengers, goods, and mineral traffic in ratio 
to gross receipts, receipts from the waggon hire being included 
in the receipts from minerals, and the total amount under the 
head of traffic expenses and all the minor heads, estimated in 
the tables as proper to be debited to minerals, was, in 1880, 
276,107Z., and in 1892, 455,777L The outlay therefore spent 
under these heads, divided by the total mineral train miles, 
works out at 6*21d. per train mile in 1880, and 6*76d. in 
1892, and, adding together the cost per train mile under the 
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several heads of outlay, we find the total train miles expendi- 
ture due to minerals to come to 16'64tf. in 1880, and to 17'60d. 
in 1892, a difference of '96 of a penny. The number of 
train miles run for the London coal traffic either in 1880 or 
1892 has not, I think,* been given, nor its tonnage. We have 
only Mr. Turner's statement that for the first half of 1892, the 
London coal traffic of his company was 1,875,000 tons. But 
we have in the two tables the company's total mineral train 
mileage and total mineral tonnage. For 1880 the net mineral 
train miles for the whole system was 8,029,269, and for 1892, 
11,625,565, and the mineral tonnage in 1880, 12,988,588 tons, 
and in 1892, 19,226,878 tons. There was in addition an 
engine mileage run in assisting and shunting, and estimated 
to have been in 1880, 2,684,431, and in 1892, 4,554,244 miles. 
From these figures it would seem to be evident that the 
number of train and engine miles run in carrying the London 
coal traffic though a long distance traffic is short of the 
number of tons carried, and therefore that an addition to the 
London rates of less than Id. per ton would cover the amount 
by which the cost of working in 1892 exceeded that of 1880. 
If, then, the passage quoted by Mr. Cripps from Lord Sel- 
borne's judgment in the Canada Southern Railway Company v. 
The International Bridge Company (}), lays down the right 
principles on which reasonableness of charge ought to be 
determined, namely, that the charge to a person should be 
according to the service rendered to him and its cost, and the 
service here is the same, only its cost is rather more than it 
was, the extra charge to be reasonable should be commen- 
surate to the additional cost, and as the increase of rates, of 
which complaint is made, is much more than is required on 
that ground, its reasonableness, I think, has not been proved. 
I wish to add that if the addition to Bickett, Smith and 
Company's average rate to London for conveyance had not 
been more than ljd. or even 2d., I would not, having regard 
to the increase of expenses since the rate was first fixed, and 
in view also of the opinion expressed by the learned judge, 
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be prepared to say that such an addition would have been 
unreasonable.- 

There is a claim for damages, and the applicants are, I 
think, entitled to be reimbursed so much of the sums paid by 
them since 1893 for conveyance or for use of trucks as is in 
excess of what they would have been liable to pay under the 
old system, deducting, however, in favour of the defendants 
on the assumption that the degree in which wastage affects 
delivery is the same before and after the change, the 2 cwt. 
per truck carried free, and also such sum as would be due to 
an addition to the rates going no further than there was 
reasonable ground for according to the conclusion to which 
I have come. 



Lord Cobham : The applicants in this case complain that 
the Midland railway company, since January 1st, 1893, 
instead of carrying 21 cwt. to the ton of coal as before, carry 
for the same rate only 20 cwt., with a wastage allowance of 2 
cwt. to a truck, thereby unreasonably increasing the rates 
charged to the applicants for the conveyance of their coal. 
The defendants in reply contend, firstly, that the extra 1 cwt. 
per ton was carried free as a wastage allowance, and that if 
lost or "wasted" on the journey, the defendants were not 
responsible for its non-delivery, and they say that the 
reduction to 2 cwt. per truck was reasonable, the allowance 
having been previously unreasonably high. Further, that 
having regard to the present diminished waste when com- 
pared with the waste of former times under less efficient 
methods of conveyance, the indirect increase of the rates 
admittedly made by the changed basis of charge is justified. 

I agree with my colleagues, whose arguments I adopt, and 
need not repeat, that these contentions have not been sub- 
stantiated. In the absence of any satisfactory proof that 
the applicants were aware, before 1891 at least, of the claim 
of the defendants to be held irresponsible for wastage up to 
1 cwt. per ton, it cannot be presumed that they recognized 
any such claim, or that it formed the subject of any contract 
lihetween the parties. It is certainly somewhat strange that in 
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a business where profits are cut so fine as in the coal trade, 
any uncertainty should exist between the carrier and the coal 
merchants as to the terms upon which a truck load of coal is 
conveyed and delivered ; but I have been satisfied by the 
evidence of the applicants that very accurate weighing, on 
their part, of the coal delivered to them is impossible, that 
the deficiency in the weight of it is very small ; and that it 
has been of so constant a character, that whatever may have 
been the historical origin of the 21 cwt. ton, the weight now 
received, averaging in an 8-ton truck at least 158 cwt. out of 
the 160 cwt. consigned, has long been accepted as the weight 
in respect of which the rate is charged, and which the con- 
signee rightfully expects to be delivered to him. 

I have not been convinced that the defendants themselves 
have always regarded the extra hundredweight as a wastage 
allowance. If it was so regarded, it is reasonable to suppose 
that the allowance corresponded fairly with the wastage 
actually occurring. But we have had no evidence whatever 
which satisfies me that at any time the actual waste in transit 
even approached 1 cwt. per ton. On the contrary, the defen- 
dants' circular of 1867 is evidence that 28 years ago, before 
the introduction of spring buffers and improved shunting. 
2 cwt. per truck was regarded by the defendants as a fair 
wastage allowance to offer to the trader. It does not appear 
to me to be probable that for this length of time the defen- 
dants should have continued to give an allowance which even 
in the case of a 4-ton waggon they knew to be double, in that 
of an 8-ton waggon to be four times in excess of, the neces- 
sities of the case. My conclusion, therefore, is that the 
reduction of the weight of the ton of coal from 21 cwt. to 
20 cwt., plus 2 cwt. per waggon, is an indirect raising of the 
rate within the meaning of the Act of 1894, and that it cannot 
be justified on any such theory of wastage as that propounded 
by the defendants. 

But the defendants raise the further defence that the 
increase of the rates is reasonable in itself; and in support 
of that view they produce figures to show that between 1880 
and 1892, upon their whole mineral traffic, the ratio of 

b. — VOL. IX. K 
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1895> working expenses to receipts increased 7*4, viz., from 37'88 

Rickett, to 45'29 per cent. They ask us to infer that the applicants' 
Smith & Co. 
and Othebb traffic contributed its share to this increase, and that conse- 

Midland <l uen tiy the rates charged to the applicants were up to the end 

Rt. Co. f 1892 unreasonably low. The applicants, on the other hand, 

D s1lkItonb E contend that the Act of 1894 in effect substituted for the 

Coal Co. maxima fixed under the Act of 1888 the rates in force on 

The Same. December 81st, 1892, the reasonableness of which at that 

Geassmoob fafe cou id not therefore be questioned. The learned Judge 

v. dissents from this interpretation of the Act for reasons which 

The Same 

seem to me conclusive. But while recognizing that the Act of 
1894 has not made the rates of December, 1892, an absolute 
standard of reasonableness, it is clear, I think, that railway 
companies which seek to justify an increase of a rate on the 
ground of circumstances antecedent to the Act of 1894 have a 
strong presumption to contend against. For up to that time 
they were perfectly free, without challenge from anyone, to 
raise their rates up to their maxima, and it now lies upon 
them to explain why, in the face of an increasing expenditure, 
in this instance spread over many years, they were content to 
go on charging the rates which were fixed before the increased 
expenditure began. That they did so seems to me to set up 
the strongest possible presumption that the rates were reason- 
able on December 31st, 1892. But there is more than a pre- 
sumption that this was so. The defendants adopt a statement 
of Sir George Pindlay before the Board of Trade inquiry, that 
a reduction of their maxima entitled them to recoup them- 
selves for loss consequently arising. If they had been left 
with their maxima, as Mr. Cripps said, there would have been 
no question of revision of rates at all. They were satisfied 
with the rates as they stood, and there is no evidence before 
us that during the whole course of the Bates Inquiries they 
ever suggested that they were unreasonably low. That, 
however, is the plea that is now set up, and when it is asked 
why the defendants kept on charging unreasonably low rates, 
they reply that, owing to the agitation upon the subject of 
rates, they thought it inexpedient to raise them. This ex- 
planation is one which it is impossible to test; quieta non 
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movere is a consideration which must be always more or less 
present to the minds of railway managers when a rise in rates 
is in question. It seems to me that another reason for the 
non-increase of the rates might fairly be found in the fact 
that the rates charged, combined with the increased expen- 
diture, were the means to all appearances of largely increasing 
the traffic and the net revenue derived therefrom. In 1880 
the Midland railway company carried minerals to the amount 
of 12,988,588 tons, at a cost to themselves of £702,280. 
Their receipts were £1,858,500, leaving a net profit of 
£1,151,270. In 1892 they carried 19,226,878 tons at a cost 
of £1,801,607, receiving £2,878,881, leaving a profit of 
£1,571,774, or a net increase compared with 1880 of over 
£420,000 for the year, less whatever sum was required to 
pay interest upon such portion of £24,000,000 (the amount 
by which their capital had been increased) as could be debited 
to the mineral traffic. The Midland railway company, in 
fact, in 1892, earned their- profit in a different way, viz. by 
increasing their tonnage by the sacrifice of some of the profit 
per ton. I cannot see that the increase of expenditure in- 
volved in this operation can be regarded as a legitimate 
ground for impugning the reasonableness of the rate which 
must itself have been a factor in this great development of 
traffic. 

It is not our business to decide whether the new rate is a 
reasonable one. No tribunal, however expert, could under- 
take to say that a 6s. 6d. rate for the carriage of a ton of coal 
from Derbyshire to London is reasonable, but that a 6*. 9\d. 
rate is unreasonable. It may well be that both are reason- 
able, judged by the rough tests that are alone available. But 
the Legislature gave us a standard in the actual rates charged 
on 81st December, 1892, and they laid down that unless good 
grounds for impugning that standard were shown by the 
defendants, no increase on the old rate could be justified. 
I cannot see that such grounds have been shown in this 
case. 

The learned Judge holds the view that we cannot 
legitimately take into consideration the question of profits 

e 2 
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in judging of the reasonableness of a rate. If this be so, the 
increased ratio of cost to receipts, of which we heard so much 
in this case, is quite irrelevant. The defendants would only 
be concerned to prove that it costs them more to carry the 
applicants' traffic than it did when the rate was originally 
fixed. All that the ratio proves is that expenditure and 
receipts had not maintained their former relations, and that 
profits had therefore fallen — an argument which, if the learned 
Judge is right, is inadmissible. If the scope of the inquiry 
were thus limited to the question of expenditure, which, with 
great deference, I venture to doubt, our task would be 
simplified, but I question whether the defendants would enjoy 
any more freedom in the management of their business and 
the fixing of their rates. For instance, it may probably 
happen that a railway company may raise a rate, and when 
challenged, may prove, not that its expenditure had increased, 
but that the receipts had fallen. Would the increase of the 
rate under such circumstances be unreasonable, and is not a 
diminution of earnings as reasonable an excuse for raising a 
rate as an increase of cost ? I infer from the learned Judge's 
argument, that in such a case he would deem the relative 
diminution of receipts to be equivalent to an absolute increase 
of expenditure ; but does not this give up the whole point and 
make receipts, and therefore profits, equally with expenditure, 
a legitimate subject for consideration in judging of the reason- 
ableness of a rate ? 

The further question remains to be considered, namely, 
whether the tables put in by the defendants prove that the 
expense of working the applicants' traffic has increased so as 
to justif} r the increase of the rate. I think that under several 
heads, and chiefly those of wages and salaries, and locomotive 
coal, the defendants have proved that the cost of working their 
coal traffic increased between 1880 and 1892. To some extent 
this increase must have been general, and must have applied 
more or less to the applicants' traffic. But to prove this is 
not sufficient for the defendants' purpose ; they must show 
that the increased rate fairly corresponds with the increased 
cost of working the traffic on which it is charged, and here I 
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think they have failed to discharge the onus which the law 
has put upon them. It is one thing to accept results de- 
duced from and applicable to the whole mineral traffic of the 
defendants ; it is quite another to infer that those results are 
true of one-sixth of that traffic. 

Of the tables generally I shall only remark that to a con- 
siderable extent the figures are only estimates, and that they 
rest upon a basis of apportionment which necessarily has been 
arbitrarily adopted. It is urged that because the calculations 
have been worked upon the same principles for both years, 
therefore the difference between the cost of working in 1880 
and 1892 must be correctly shown. This may be true of the 
general result, but clearly it need not be true of any one 
fraction of the traffic. In this case it may be that the 
increase of working expenses was mainly due to other traffic 
than the applicants', and it is in this connexion that the tables 
are open to serious criticism. In the first place they include 
short-distance traffic, the conditions and cost of working which 
are very dissimilar from those of working long-distance traffic. 
We have not been told the proportion which this traffic bears 
to the whole, but it must be substantial, the average rate 
charged for the whole Midland traffic being only 3s. per ton. 
Unless we assume that the relative amounts of each class of 
traffic have been much the same at both periods, the tables 
prove nothing. So again as to the relative cost of working 
the two traffics, which we must assume to have remained 
constant, although it is not improbable that greater economies 
have been found practicable in long-distance traffic than in 
the other. Similarly, coal traffic passing over branch lines or 
the heavy gradients in Yorkshire and South Wales is equally 
incomparable with traffic passing over the main line between 
Derbyshire and London, but it is also included, and may 
vitiate the results which are sought to be made applicable to 
the latter traffic alone to an indefinite extent. It seems to me 
that no calculations adduced in support of the defendants' 
defence would serve their purpose unless they gave at the least 
a reasonably trustworthy estimate of the cost of working the 
London coal traffic. Perhaps such a task under the present 
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The same, yield to those of the learned Judge, if his opinion upon these 
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t>. from such figures as we have before us, whether or not there 

The Same 

has been an increase in the defendants' expenditure upon the 
applicants' traffic, I have no difficulty, as I said before, in 
answering the question in the affirmative. Sir P. Peel has 
named a figure, viz., 2d. a ton, which cannot be much, if at 
all, in excess of this increased expenditure, and I am prepared 
to adopt this conclusion. 

Collins, J. : I gather that my colleagues are prepared to 
hold that an addition of 2d. a ton to the London traffic would 
not have been unreasonable, and though, as I have already 
said, my own unaided judgment leads me to the conclusion 
that the defendants have made good their position to the 
whole extent of the increase, I am willing to accept that 
figure, and to believe that there is an error in the defendants' 
method of taking the accounts which I have failed to detect, 
and I therefore agree that judgment shall be for the appli- 
cants and for damages assessed in the manner laid down 
by Sir Frederick Peel — that would be for the difference 
as between 2d. a ton on the London traffic and the actual 
increase. 

Subsequently C. A. Cripps, Q.C. (Ernest Moon and W. J. 
Noble with him), on behalf of the defendants, moved to review, 
rescind or vary this decision of the Court. An affidavit of Mr. 
G. H. Turner, the defendants' general manager, was read in 
support of the motion. The contents of such affidavit and 
the grounds of the motion are fully stated in the judgment of 
Mr. Justice Collins. 
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Balfour Browne, Q.C., on behalf of the applicants, objected 
to two counsel being heard in support of such motion. 

Collins, J. : The practice is to hear only one counsel on 
interlocutory matters, but to hear two counsel on applications 
to review, rescind, or vary a decision of this Court. 

This is an application that the decision given by the Court 
on the 25th of October last be reviewed, rescinded, or varied, 
and the application is made under section 18, subsection 2 of 
the Eailway and Canal Traffic Act of 1888, which says : " The 
Commissioners may review, or rescind, or vary any order 
made by them, but, saving as by this Act provided, every 
decision or order of the Commissioners shall be final." Well, 
it is obvious that the intention of the Legislature was that 
decisions should be final, but that in certain events, which 
they do not define, the Commissioners may have a right to 
review, rescind, or vary any order made by them ; but, in my 
opinion, that is a jurisdiction which ought to be exercised with 
the greatest possible caution. To reopen a case except upon 
very exceptional grounds would be of the worst possible 
example. Upon the present case, four grounds are formu- 
lated, and they are these : (1) That the decision was founded 
upon a misstatement of fact ; (2) That on the basis adopted 
in the decision, the respondents were entitled to judgment, or, 
in the alternative, that the applicants were entitled to a 
smaller amount of damages than those allowed by the Court ; 
(8) That the decision is based on considerations which further 
discussion would have shown to be wrong, and which the 
respondents had no opportunity of arguing before the Court ; 
(4) That the decision was founded on methods and results of 
calculation not discussed on the hearing of the application. 

Now, the first two resolve themselves practically into the 
same point, namely, that there is a mistake. Now if that 
point had been made good, I think we should have been acting 
within our jurisdiction, and probably should have exercised 
our discretion in ordering the case to be reopened, that is to 
say, in reviewing, rescinding, or varying the decision. If the 
mistake had been one of vital importance, leading to large 
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consequences, I have very little doubt that we should have felt 
justified in reviewing or varying the decision. As I have 
pointed out, the second head is really a particular relief asked 
for on the assumption that the first is made out, namely, that 
there is a mistake in fact, and claims that on the basis of 
the figures adopted in the decision, the defendants were 
entitled to judgment, or in the alternative, that the applicants 
were entitled to a smaller amount of damages than that 
allowed by the Court. 

Now the meaning of that I take to be that on the admitted 
figures there has been some mistake in their application which 
results either in judgment for the defendants or in a smaller 
amount of damages against them. The question therefore is, 
have the defendants shown, or have they not shown, that there 
is any such misstatement of fact ? I thought myself, and I 
so stated in my judgment, that the basis of train mileage was 
not a basis that could be satisfactorily used for the purpose of 
comparing the cost at which the traffic was carried in one year 
with that at which it was carried in another. That is my 
individual opinion, but every member of this Court is just as 
much entitled to an opinion on that part of the case as I am. 
It is a question of fact whether or not you can or cannot 
arrive at a satisfactory conclusion as to the increased cost of 
carrying the traffic from a comparison of the cost per train mile 
in one year with the cost per train mile in another. I agree 
to a great extent with what Mr. Cripps has said, viz., that to 
ascertain in a particular year the cost of train mileage you 
may have to take into consideration a vastly larger number of 
train miles ran in proportion to the amount of traffic carried 
than you may have to take into consideration in another year ; 
because it may happen, and it is stated here as a fact in the 
affidavit, that it has happened, that in the later of the two 
years compared if you wanted to carry one ton of goods from 
point A to point B, you would have had to do that with a 
vastly larger amount of haulage in the shape of shunting than 
in the former year, and that therefore, if in order to learn the 
expense at which each train mile was run in a given year 
you divide the total ascertained train-mileage expenses by 
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the number of miles run you may find that the cost per mile 
will come out at a much smaller figure in the year when you 
have had to do a much larger amount of haulage in propor- 
tion to the traffic carried. 

Well, in that way you might get a basis of comparison which 
would be totally untrustworthy if you desired to arrive at a 
conclusion as to what the relative expense of earning or carry- 
ing your traffic was in one year as compared with another. It 
seems to me that that is a disturbing element in any such com- 
parison on a train-mileage basis. If you get rid of the shunt- 
ing, which appears to be the disturbing element, or if you can 
show that the proportion of shunting to remunerative mileage 
is the same in one year as in another, then I do not see why you 
could not have a fair comparison between the cost of train 
mileage in one year as against the cost of train mileage in one 
another as the basis on which to form a conclusion whether 
the expenses of earning your rate had or had not increased. 

But, as I have said already, that appears to be a question 
of fact — a question of fact upon which the lay members of the 
Commission are much better entitled to form an opinion than 
I am. And even although I differ from the methods by which 
Sir Frederick Peel has sought to arrive at a conclusion 
whether or not the expense of carrying the traffic in the later 
year had increased as compared with the expense of carrying 
it in the earlier year, though I do not altogether agree with the 
method he has adopted as a satisfactory one, that is clearly no 
ground for this Court reviewing or varying or rescinding our 
decision. 

So much for the two grounds. Now then come the third 
and fourth, which are substantially subdivisions of another 
ground. Now, I quite agree here with the applicants on 
this motion, that it is exceedingly desirable that judgment 
should proceed upon the materials that are before the Court 
during the argument. I think it is of the greatest possible 
importance, and I always, as far as I can, try to secure it, that 
counsel and witnesses should know what the points are that are 
pressing the mind of the Court, so that they may have an 
opportunity of meeting them, and I think that, as far as 
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possible, the judgment should be given in relation to the 
matters discussed, and, certainly, to the evidence before the 
Commissioners. Now, in this case, all the materials were 
before the Court; they were all there on the face of the 
accounts. The accounts were very long and were very com- 
plicated, and I think it would narrow too much the rational 
discretion of the Commission in dealing with its decision if we 
were excluded from considering any item, or series of items in 
a vast and complicated account, because it had not been fully 
discussed in argument. It is obvious that no such principle 
could be asserted ; it would probably lead to very much 
greater inconvenience if it were necessary to call the parties 
together at enormous expense in order to have some point dis- 
cussed which it might well be the Commissioners might feel 
themselves capable of dealing with without the assistance of 
counsel. Therefore, I think that that again, in this case, is 
not a ground for the relief asked ; nor do I think that the 
particular figures, all of which were before the Commissioners 
in the accounts, can be excluded from their discretion in deal- 
ing with them as a basis of judgment, simply because they 
did not invite full discussion upon them when the hearing was 
going on in the first instance. I think, therefore, this appli- 
cation must be dismissed. 



Balfour Browne, Q.C., asked that the motion should be 
dismissed with costs. 

Cripps, Q.C, contended that the discretion in the Court as 
to costs under section 19 of the Eailway and Canal Traffic 
Act, 1888, was taken away by section 2 of the Eailway and 
Canal Traffic Act, 1894. 



Collins, J. : Section 2 of the Eailway and Canal Traffic 
Act, 1894, says that the Commissioners shall not have power 
to award costs on either side unless they are of opinion that 
either the claim or the defence has been frivolous or vexatious. 
Those words seem to me to point to cases where the decision 
of the case itself is in controversy ; that would leave our dis- 
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NORTH-E ASTERN EAILWAY COMPANY Q). 

Increase of Mates— Unreasonableness of— Railway and Canal Traffic Act, 
1894 (57 $ 58 Vict. c. 54),*. 1, subs. I. 

January 20, Upon a complaint under section 1 of the Railway and Canal Traffic Act, 1894, 

21, 22. that a railway company had, since the 1st of January, 1893, unreasonably in- 

*^i fto^ ***' crease< * tneir rates for coa l * or shipment from the applicants' collieries to the 

* Tyne Dock and Sunderland, by an addition of 'hoi. to the rate per ton : — 

Held, that it was not unreasonable that the increase complained of should 
have been made, the railway company having proved that the cost of working 
the applicants' traffic had increased by — 

(1) Increased cost for locomotive power, owing chiefly to the shortening of 

the hours of labour ; 

(2) Increased wages ; 

(3) Greater number of waggons having been allotted to the applicants 

owing to the colliery owners requiring their traffic to be conducted 
with greater despatch, and 

(4) Increased rates and taxes. 

This was an application under section 1 of the Eailway and 
Canal Traffic Act, 1894, complaining that certain shipment 
rates for coal had been unreasonably increased since 31st 
December, 1892. 

The application was in the following terms : — 
" 1. The applicants are the owners or lessees of and work the 
Charlaw colliery, the Sacriston colliery and the Kimblesworth 
colliery in the county of Durham, hereinafter called ' the said 
collieries.' 

2. A large portion of the produce of the said collieries is 
conveyed by the defendants to the Tyne Docks, belonging to 
the defendants on the river Tyne, and is there shipped by the 
defendants at an inclusive rate. 

3. Part of the produce of the said collieries is also conveyed 
by the defendants to a dock in the river Wear at Sunderland, 

C 1 ) Before Collins, J., and Commissioners Sir Frbdebick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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belonging to the Eiver Wear Commissioners, called the South 
Dock, and there shipped by the Eiver Wear Commissioners. 
The rates charged by the defendants in respect of this traffic do 
not include charges for shipment. 

4. For 20 years and upwards, and until the 31st of Decem- 
ber, 1892, the rates charged by the defendants or their 
predecessors for services rendered by them in respect of coal 
traffic from the said collieries to the Tyne Docks, or to the 
South Dock at Sunderland, were as follows : — 

From Charlaw Colliery, Is. 3d. per ton. 

„ Sacriston Colliery, Is. Qd. „ 

„ Kimblesworth Colliery, Is. 6d. „ 

5. Pursuant to the provisions of the Railway and Canal 
Traffic Act, 1888, the powers of the defendants to charge for 
services rendered by them were revised by the Railways Rates 
and Charges No. 15 North-Eastern Railway Order Confirmation 
Act, 1892. 

6. Immediately the Act mentioned in the last paragraph 
came into force, namely, on the 1st January, 1893, the defen- 
dants increased the rates which had up to that time been in 
operation in respect of the traffic specified in paragraph 4 of 
the application, and from that date the following rates were 
charged both to Tyne Docks and to the South Dock, Sunder- 
land, namely : — 

From Charlaw Colliery, Is. %\d. per ton. 

„ Sacriston Colliery, Is. 3%d. „ 

,, Kimblesworth Colliery, Is. Id. „ 

but in May, 1894, the defendants reduced the rate in respect 
of Kimblesworth Colliery to Is. 6£d. 

7. The services rendered by the defendants before and after 
1st January, 1893, in respect of the traffic specified in para- 
graph 4 of the application were and are the same in all 
respects. 

8. The increased rates specified in paragraph 7 of the 
application are unreasonable. 

9. The complaint of the applicants is the same in reference 
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to the increased rates charged to the Tyne Docks and to the 
South Docks at Sunderland, and the applicants' complaint in 
respect of the rates to the Tyne Docks was made to and was 
duly considered by the Board of Trade. 

10. The applicants refused to pay the increases in the rates 
which the defendants claimed to charge, but since the com- 
plaint to the Board of Trade was made, the applicants have 
been obliged to pay the said increases in consequence of the 
defendants threatening to require payment in advance of all 
rates before conveying any traffic of the applicants. The 
applicants have paid the amount of the increased rates under 
protest, and without prejudice, in order to avoid the inconveni- 
ence and loss which would have resulted to the applicants if 
the defendants' threat had been executed. 

11. The applicants apply to the Court under the provisions 
of the Bailway and Canal Traffic Acts, 1888 and 1894, 
claiming : — 

(i) A declaration that the increases of rates complained of 

are unreasonable and illegal, 
(ii) Bepayment of the amount paid by the applicants in 

respect of the increases of rates complained of." 

The defendants by their answer said that the increase com- 
plained of by the applicants was reasonably made, and was 
reasonable having regard to all the circumstances. 

Balfour Browne, Q.C., Ernest Moon, and Mitchell Innes, 
for the applicants. 

C. A. Cripps, Q.C., and Acworth, for the defendants. 

The nature of the evidence and the effect of it is fully stated 
in the judgment of the Court, which was delivered by Sir 
Frederick Peel. 



Sir Frederick Peel: The applicants send coal for ship- 
ment to the Tyne Dock, and occasionally to Sunderland from 
their collieries at Charlaw, Sacriston, and Kimblesworth. The 
rates from Charlaw and Sacriston (distance 11 miles), includ- 
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ing 2d. for shipping charges and \d. for use of company's 
waggons on a private incline, were, from 1871 to 1892, Is. 3d. 
per ton of 21 cwt., and from Kimblesworth (distance 19 miles 
68 chains), from 1880 to 1892, Is. 6rf., the 2d. for shipping 
charges included. The Tyne Dock rates were also the rates to 
Sunderland South Dock, though the distance to that dock was 
somewhat greater. These rates at the end of 1892 were raised, 
the Is. Sd. to Is. tyd., and the Is. 6d. to Is. Id., altered later to 
Is. 6\d. The applicants complain of this addition of *5d. to 
their rate per ton, and the railway company, who have to 
justify it, give as their reason for making the addition, the 
increased cost of working the applicants' coal shipment traffic, 
and the ability of that branch of the coal traffic to bear the 
extra charge. To show the increase in cost, a comparison is 
made of the expenses under certain heads at different dates. 
The years selected are 1880 and 1894, and the increase of cost 
per ton in 1894 over 1880 is brought out at *975rf. The rail- 
way company say they selected 1880 because it was a year of 
average expenses, and that the year 1875, to which the 
applicants refer, was much above the normal level, owing 
to the high prices then temporarily prevailing. The year with 
which they compare 1880 is not so well chosen, for 1894 was 
after the rates had been raised. It was a better year, no 
doubt, than 1892 or 1898, when there were strikes, but not 
so good as 1891, although the company are probably correct 
in saying that the two years 1891 and 1894 are practically 
the same, as there is so little difference between them in 
regard to the proportion of working expenses to gross receipts, 
viz. 57*08 in 1891 and 57*35 in 1894. Now the lines between 
Stella Gill, where the coal from the Charlaw and Sacriston 
and other collieries is collected and marshalled, and the Tyne 
Dock, is a goods and mineral line only, and the traffic over 
it is worked by the engines stationed at Tyne Dock, and, 
first, for locomotive power alone there is an increased cost in 
1894 over 1880 of *349d. per ton, due chiefly to the shortening 
of the hours of work. The cost per diem of running a Tyne 
Dock engine (everything in the locomotive department 
included) is rather less in 1894 than in 1880 (£2 18s. Sd. to 



1896. 
Charlamt 

AND 

Sacriston 

Collieries 

Co. 

v. 

North 

Eastern 

Rt. Co. 



144 



RAILWAY AND CANAL TRAFFIC CASES. 



1896. 
Charlaw 

AND 

sacriston 

Collieries 

Co. 

r. 

North 

Eastern 

Ry. Co. 



£3 8s. 3d.), but the work an engine does in the course of 
the day, measured by the number of train miles got out of it, 
is so much reduced, that, dividing cost by train miles, the cost 
per train mile has increased from ll'45d. to Is. 3'78d., and as 
the train loads (280 tons to the load) and the distance 
(22 miles out and back) have not altered, per ton from *899d. 
to T239d., or *849 of a Id. more. The cause of this decline 
in engine work is said to be the reduction that has been made 
in the number of hours the engine-men are employed. The 
effect of this step has been that an engine day which used to 
be 14*2 hours is now 12'6 hours, including the 2 hours allowed 
for the starting and finishing time, and with only 10*6 effective 
hours in 1894 the average run of an engine per diem is 
44 miles as against 66 miles in 1880. This is the case, it 
appears, not only of the engines working over the distance 
between Tyne Dock and Stella Gill, but of all the engines 
employed at the Tyne Dock and of the total distance in con- 
nection with the traffic worked by them. One assumes, of 
course, that the engine work is so arranged as to give the best 
result possible, and to reduce waste of time to a minimum, but 
it is not quite obvious why the average engine mileage in 10*6 
hours should be only two-thirds of what it was in 12*2 hours. 
It is no doubt stated that an engine working between Tyne 
Dock and Stella Gill can now make only two trips in a day, 
where before it made three, but as this is owing to the particular 
distance between the collieries at Stella Gill and the shipping 
point, it does not explain why the mileage of all the Tyne 
engines, wherever working, should be equally reduced. 

Guards' wages, and the wages of men employed at the 
Tyne Dock in charge of shunting engines and in other ways, 
are now higher than they were, and the railway company 
divide the actual money paid to this part of their staff in 1880 
and in 1894 respectively by the total tonnage dealt with at 
the two periods ; the result is that the cost per ton under this 
head has increased '2S0d. 

The number of railway company's waggons allotted to the 
applicants is a third source of increased expense. With 
practically the same output at the two dates, the waggons in 
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constant use at the Charlaw and Sacriston collieries have 
increased from 68 in 1880 to 100 in 1894, and the reason 
for this greater proportionate number of waggons is stated to 
be that the colliery owners require their traffic to be con- 
ducted with greater despatch, and keep a larger stock of coal 
standing in waggons, ready to be put into the ships. The 
railway company estimate each waggon to cost them for 
maintenance and interest, 81. 17s. 6d. a year, and on the 
equal quantity of tonnage dealt with in the two years, the 
employment of 32 more waggons per diem has made the cost 
per ton under this head # 267d. more. 

Expenses under other heads also connected with mineral 
traffic are stated to have gone up in recent years, but with 
the exception of rates and taxes, the figure per ton, which 
would represent the increased cost in respect of these items, 
has not been worked out. Now none of the detailed in- 
formation which we have had in evidence was in the posses- 
sion of the railway company when they raised the rates at the 
end of 1892. They were influenced merely, as Mr. Gibb 
admits, by the general knowledge they had that, taking their 
whole system, the percentage of their receipts disbursed in 
working had increased. But as there was no general raising 
of rates, and in fact the only mineral rates increased were the 
rates on coal for shipment, it was clear that averages over a 
whole system were not a basis on which the company could 
justify, and that the increases could only stand by showing 
changes which affected the particular line from Stella Gill to 
Tyne Dock, and the specific traffic in which the applicants are 
interested. This I think is what their evidence has done, and 
it is not unreasonable therefore that the increase complained 
of should have been made. With regard to Kimbleworth 
colliery, it has already been mentioned that its rate was at 
first fixed at 1*. Id., and that in May, 1894, it was reduced to 
Is. Q\d. The Kimbleworth rate, when a penny was put on to 
it, was below what was chargeable, according to the scale 
applied to other collieries, for its distance to Tyne Dock ; and 
that increase of a penny therefore was not wholly due to 

b. — VOL. IX. l 



1896. 

Charlaw 

and 

Sacriston 

Collieries 

Co. 

v. 

NOBTH 

Eastern 
Ry. Co. 



146 RAILWAY AND CANAL TRAFFIC CASES. 

1896. increase of working expenses. Afterwards a shorter route, 

Charlaw physically measured, was opened, and although the actual 

Saoribton route over which the Kimbleworth traffic is worked is still the 

CoL c I o. BIES Bame > i* waB given the advantage of the reduced distance, and 

VT «• its rate lowered to 1*. 6Ad. 

NORTH * 

Eastern 

[Solicitors for the applicants : Rowcliffes, Bawle & Co. 

Solicitors for the defendants : Williamson, Hill & Co., for 
A. Kaije Butterworth, York.] 
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Mappbrlby Colliery Company 

v. 
Midland Eailway Company 0. 

Parties — Increase of Rate by Railway Company jointly with other Railway 
Companies — Joinder of such other Railway Companies as co-Defendants 
—Railway and Canal Traffic Act, 1894 (57 $ 58 Viet. c. 64), s. 1, suds. 1. 

Section 1 of the Railway and Canal Traffic Act, 1894, enacts that " Where a January 20. 
railway company have, either alone or jointly with any other company or com- 1896. 

panies, since the last day of December, 1892, directly or indirectly increased, or 
hereafter increase directly or indirectly, any rate or charge, then if any com- 
plaint is made that the rate or charge is unreasonable, it shall lie on the com- 
pany to prove that the increase of the rate or charge is reasonable, and for that 
purpose it shall not be sufficient to show that the rate or charge is within any 
limit fixed by an Act of Parliament or by any Provisional Order confirmed by 
Act of Parliament." 

Upon an application to the Railway Commissioners under this section alleging 
that a railway company have, jointly with other railway companies, increased 
a rate or charge, and that such rate or charge is unreasonable, the applicant 
must join such other railway companies as defendants. 

This was an appeal from the decision of the acting Eegistrar, 
refusing to strike out certain words of the application. 

The Mapperley colliery company filed an application under 
section 1 of the Eailway and Canal Traffic Act, 1894, against 
the Midland railway company. 

The application was as follows : — 

"1. The applicants are owners of the Mapperley collieries 
in the county of Derby, which collieries are directly connected 
with the defendants' lines of railway. 

2. The defendants have for many years, both alone and 
jointly with other railway companies, carried and also quoted 
and charged rates and charges for the carriage of coal from 
the said collieries for the applicants to many places on the 
systems of railways belonging to the defendants and other 
railway companies. 

Q Before Collins, J., and Commissioners Sir Fkedeeick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 
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8. A large portion of such coal is carried in waggons belong- 
ing to the defendants at a rate varying with the distance run. 

4. Prior to the 1st January, 1898, the said rates and charges 
were all based upon per 21 cwt. 

5. Since the 81st December, 1892, the said rates and charges 
have all been increased by being based upon per 20 cwt. 
Since the 81st December, 1892, the defendants have made 
an allowance to the applicants of 2 cwt. per waggon stated to 
be for loss of coal (by the defendants) in transit. 

6. The rates and charges referred to in paragraph 5 are 
higher than those in force on the 81st December, 1892, and 
the applicants allege that the same are unreasonable and they 
are not aware of any circumstances which have arisen justi- 
fying the defendants quoting and charging any increase on 
the rates and charges in force on the 81st December, 
1892. 

7. The applicants have suffered damage by reason of the 
defendants having since the 31st December, 1892, increased 
the rates and charges as hereinbefore mentioned. 

8. The applicants have complained to the Board of Trade 
under section 81 of "The Eailway and Canal Traffic Act, 
1888," as provided by section 1 of " The Eailway and Canal 
Traffic Act, 1894," with respect to the increase by the defen- 
dants since the 31st December, 1892, of the rates and charges 
as hereinbefore mentioned, and such complaint has been 
considered by the Board of Trade under the same section. 

9. The applicants now complain to the said Court with 
respect to such increase by the defendants of the rates and 
charges since the 81st December, 1892, and they apply to the 
said Court : — 

(a.) For an Order enjoining the defendants from quoting 
and charging any increase upon the rates and 
charges in force on the 31st December, 1892, for 
the carriage of coal from the Mapperley collieries 
and for the use of waggons. 

(b.) For an Order that the defendants shall pay to the 
applicants 5,000Z. damages or such damages as on 
enquiry the Court may find that they have sus- 
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tained since the 31st December, 1892, by reason of 1896 » 
such increase in such rates and charges." Mappkrley 

The Midland railway company took out a summons asking co. 
to have the words " both alone and jointly with other railway midland 
companies ; " and " and other railway companies " struck out Ry - Co - 
of paragraph 2 of the application, on the ground that they 
were embarrassing, and that a complaint as to through rates 
quoted and charged by the defendants to the applicants could 
not be entertained by the Court in a proceeding between the 
present parties. 

The acting Eegistrar refused to strike out the words. The 
defendants appealed. 

C. A. Cripps, Q.C. (W. J. Noble with him), in support of 
the appeal: The question really raised by this appeal is 
whether in an application in form against one railway com- 
pany, but alleging default not only as regards that company, 
but also as regards that company jointly with others, such 
other companies must not be parties to the application and 
joined as co-defendants. The practice of the Court has always 
been that, as regards all questions of through rates, all 
parties must be before the Court, not only the railway com- 
pany who quotes the rate but all the railway companies in 
any way interested in the through rates. 

H. Sutton, for the Mapperley colliery company : It is 
admitted that before the Eailway and Canal Traffic Act, 
1894, in any case where a through rate was in question, the 
practice always was to have those who were parties to the 
through rate before the Court. On an application under 
section 1 of that Act, an applicant sufficiently complies with 
the statute if he brings before the Court the railway company 
who has contracted with him to carry his traffic to its destina- 
tion, and to whom he pays the rates, although such traffic in 
order to reach its destination has to pass over the lines of 
other railway companies. 

Section 1 enacts that " where a railway company have either 
alone or jointly with any other railway company or companies 
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.... directly or indirectly increased .... any rate or 
charge, then if any complaint is made that the rate or charge 
is unreasonable, it shall lie on the company/' &c. The section 
is dealing ex hypoihesi with two companies, because the rate 
complained of may be as here a through rate, and a rate 
therefore to which two or more railway companies are parties. 
If the Legislature had intended that an applicant must join 
all the railway companies parties to an increased through 
rate, the section would have been differently worded. 



Collins, J. : You may be perfectly right on the terms of 
the Act of Parliament, but that is a very different thing from 
the discretion of the Court to have all the interested parties 
before it. 

Cripps, Q.C., in reply : Section 1 of the Act of 1894 does 
not set aside the general principle that all parties must be 
before the Court, who would be in default if the complaint 
was well founded. It is true that section 1 does use the 
word " company," but there is no reason why that should not 
be read in the plural, where the context and good reason 
require it. ,That is what the Interpretation Act, 1889, says. 
If section 1 is not so interpreted, the reference in it to a rate 
or charge within any limit fixed by an Act of Parliament 
would prevent complaints being made under the section as to 
through rates. No through rate is fixed by an Act of Parlia- 
ment, because through rates are fixed by more than one Act 
of Parliament. 



Collins, J. : I am clearly of opinion, and I think we] are all 
of opinion, in this case, that it cannot be satisfactorily dealt 
with unless the- other railway companies interested in this 
through rate as well as the Midland company, are before the 
Court. I agree with Mr. Sutton that the terms of the Act of 
Parliament do not in themselves impose upon the applicant 
the obligation of joining all the other companies as a condition 
precedent to proceeding with his claim ; and, for the same 
reason, I do not think he would be bound to join all the other 
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companies in the preliminary discussion before the Board of 
Trade. But very different considerations arise when the 
matter comes before us. We have to deal with the case, and 
to put it in train for complete discussion and consideration 
berore us. I do not think we should be in a position to give 
it that complete consideration which we are bound to give it 
unless we had all the parties interested in the question 
before us. 

Now, the applicants are the persons who bring the claim, 
and I think therefore that they are the persons who ought 
to put the Court in a position to deal with all the considera- 
tions that may arise. And for that purpose they ought to 
find out all the parties interested in the matter, and, by 
making them parties to their application, bring them before 
the Court. The applicants must be ordered therefore either, 
as has been prayed for in the summons, to strike out that 
part of their paragraph which asserts that other railway 
companies than the Midland railway company have joined in 
making this charge, or they must join the other companies 
who, they say, took part with the Midland company in 
making the charge. The result is that the appeal is allowed, 
the Midland company undertaking to furnish the names of 
the other railway companies. 
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[Solicitors for the applicants : 
Rowlatt & Winterton, Leicester. 



Fishers, for Freer, Blunt, 



Solicitors for the Midland railway company : Beetle dc Co.] 
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New Union Mill Company 

and 

Great Western Eailway Company (*). 

Distinguishing Bates — Charge for Conveyance on the Eailway — Terminal 
Charges— Railway and Canal Traffic Act, 1888 (51 $ 52 Vict. c. 25), s. 33, 
sub-s. 3. 

April 14. Section 33, sub-section 3, of the Railway and Canal Traffic Act, 1888, enacts 

1896. that, — " The company shall within one week after application in writing made 

to the secretary of any railway company by any person interested in the car- 
riage of any merchandise which has been or is intended to be carried over the 
railway of such company, render an account to the person so applying in which 
the charge made or claimed by the company for the carriage of such merchan- 
dise shall be divided, and the charge for conveyance over the railway shall be 
distinguished from the terminal charges (if any), and from the dock charges 
(if any), and if any terminal charge or dock charge is included in such account 
the nature and detail of the terminal expenses or dock charges in respect of 
which it is made, shall be specified." The applicants being persons who were 
interested in the carriage of a consignment of wheat which had been carried 
over the railway company's line from the grain-warehouses of the Mersey 
dock and harbour board at Birkenhead to Birmingham, for delivery at the 
applicants' mill, made an application in writing to the secretary of the railway 
company under section 33, sub-section 3, of the Railway and Canal Traffic Act, 
1888, calling upon the railway company to render an account in which the 
charge of 11*. Bd. per ton claimed by the railway company for the carriage of 
such merchandise should be divided, and the charge for the conveyance on the 
railway distinguished from the terminal and other charges and expenses (if any). 
The applicants' traffic was loaded in the railway company's trucks by the 
servants of the Mersey docks and harbour board, by whom it was hauled over 
the railway lines of the said Mersey board by their engines to the junction of 
those lines with the railway company's railway, and in respect of the said 
services the railway company paid the sum of Sd. per ton to the said Mersey 
board. It was thence conveyed by the railway company to their station in 
Birmingham, unloaded there by the railway company's servants, and carted to 
the applicants' mill by the railway company. The charge of 11*. 3d. per ton 
did not exceed the maximum charge which the railway company were autho- 
rised to make for conveyance alone of the said traffic : — 

Held, that the railway company were bound to render an account to the 
applicants of the charge so made for the carriage of their merchandise, and in 
such account, unless the entire charge is stated to be for conveyance alone, and 
not in part a charge made for any other service or expense, to divide such 

0) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham sitting at the Royal Courts of Justice, London, 
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charge, and to distinguish the charge for conveyance over the railway from the 
terminal charges (if any) and from the dock charges (if any), and if any terminal 
charge or dock charge was included in such account, to specify the nature and 
detail of the terminal expenses or dock charges in respect of which it was made. 

This was a joint applicatioji under section 9 of the 
Regulation of Railways Act of 1873, for the determination 
of a difference which had arisen between the New Union 
Mill company and the Great Western railway company 
under section 38, sub-section 8, of the Railway and Canal 
Traffic Act, 1888. 
The application, so far as material, was as follows : — 
" 2. On November 21st, 1894, the Mill company, being 
persons interested in the carriage of 200 sacks of wheat, 
weighing 22 tons 6 cwts. 1 qr. 20 lbs., which had been 
carried over the "railway company's line on the 31st October 
and 1st November, 1894, from the grain warehouses of the 
Mersey dock and harbour board at Birkenhead to Birmingham 
(Hockley station), for delivery at the Mill company's mill, 
made an application in writing to the secretary of the 
railway company, under section 33, sub-section 3, of the 
Railway and Canal Traffic Act, 1888, calling upon the com- 
pany to render an account in which the charge of lis. 8d. 
per ton claimed by the railway company for the carriage of 
such merchandise should be divided, and the charge for the 
conveyance on the railway distinguished from the terminal 
charges (if any), and from the dock charges (if any) ; and 
requiring that if any terminal charge or dock charge were 
included in such account, the nature and detail of the 
terminal expenses or dock charges in respect of which it was 
made should be specified. 
3. The railway company replied by letter as follows : — 
' In reply to your letter of the 21st November, 1894, 1 have 
to remind you that the traffic to which you refer is still in 
course of transit, and that therefore you are not entitled 
to make an application in respect of it under section 33, 
sub-section 3, of the Railway and Canal Traffic Act, 
1888. 
I have also to inform you that the Great Western railway 
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1996 » company contend that the sub-section referred to was only 
New Union intended to have effect where the total charge made exceeds 

and " the amount which is authorised for conveyance charges. 
Wbstebn ^ s y° u are no doubt aware, the sum charged upon the 
Ry. Co. traffic your application refers to is less than the powers of 
the company enable them to charge for its conveyance ; and 
the charge which you refer to is not made up of a charge for 
conveyance on the railway and a charge for terminal services. 
Terminal services are rendered and conveyance is performed 
in respect of the traffic, but the charge which is made is based 
upon all the considerations affecting the traffic, and has no 
exclusive relation to the charges which the company are 
authorised to make for conveyance and to the charges which 
the company are authorised to make for terminal services. 

Under these circumstances and without prejudice to the 
position of the Great Western railway company in respect of 
the contentions which I have already mentioned, I have to 
inform you that for the purpose of the application made by 
you under section 33, sub-section 3, of the Eailway and Canal 
Traffic Act, 1888, the charge to which that application refers 
is a charge within the amount the company are authorised to 
charge for conveyance alone over the railway, and therefore 
no terminal or dock charges are added.' 

4. For the purposes of this application the railway com- 
pany admit that the traffic above mentioned had on the 21st 
November, 1894, been carried over the railway of the railway 
company. 

5. The said traffic was loaded in the railway company's 
trucks by the servants of the Mersey docks and harbour 
board, by whom it was hauled over the railway lines of the 
said Mersey docks and harbour board by their engines or the 
engines of their contractors, up to the junction of those lines 
with the railway company's railway; and in respect of the 
said services the railway company pay the sum of 8d. per ton 
to the said Mersey docks and harbour board. It was thence 
conveyed by the railway company to their Hockley station in 
Birmingham, unloaded there by the railway company's ser- 
vants, and (with the exception of 25 sacks which were carted 
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by the Mill company) was carted to the Mill company's mill 1896 - 
by the railway company. New Union 

6. The said charge of lis. 3d. does not exceed the maxi- and. 
mum charge which the railway company is authorised to western 
make for conveyance alone of the said traffic. RY - Ca 

7. The difference which the parties to the application desire 
to have determined by the Eailway Commissioners is whether 
the Mill company are entitled under the above-mentioned 
sub-section to have the said charge for the said traffic divided. 
The Mill company contend that the said charge comprises 
a remuneration to the railway company for every service 
rendered and accommodation provided by the railway com- 
pany in respect of such traffic ; and that it does in fact, and 
within the meaning of the Eailway and Canal Traffic Act, 
1888, section 33, sub-section 3, include charges for terminal 
accommodation and terminal services (including the sum paid 
to the Mersey docks and harbour board as aforesaid), as well 
as charges for conveyance over the railway and for delivery ; 
and that the railway company are bound to divide the said 
charge of lis. 8d. into a charge for conveyance, terminal 
charges and dock charges (if any), and to specify the nature 
and detail of the terminal expenses or dock charges and 
delivery in Birmingham." 

Balfour Browne, Q.C. (T. G. Carver and R. Whitehead with 
him), for the New Union Mill company. 

The object of section 33 of the Eailway and Canal Traffic 
Act, 1888, and section 14 of the Eegulation of Bail ways Act, 
1873, and section 17 of the Eegulation of Eailways Act, 1868, 
seems to have been to enable traders to know what they were 
being charged, and for what they were being charged. One 
object of this disintegrating order is for the trader not only to 
be able to do the work himself if he chooses, but also to see if 
he is being charged equally with other traders for that work. 
Where a station is used or services rendered, a portion of the 
charge made, or claimed to be made, must be intended to 
cover the accommodation provided or the services rendered, 
and it is not then open to a railway company to say they do 
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1896 « not charge for terminal services. In Jones v. North-Eastern 

New Union Railway Company ('), the Commissioners held that an order to 

Aim * distinguish rates within the maximum should be made, as it 

western ^ no * * °How that the whole of each rate was for conveyance 

By. Co. only, and that part was not for other expenses. 

C. A. Cripps, Q.C., and Asquith, Q.C. (Ernest Moon with 
them), for the Great Western railway company. 

Sub-section 3 of section 33 was only intended to have effect 
where the total charge made exceeds the amount which is 
authorised for the conveyance charge. If the charge made to 
the trader is within the maximum conveyance charge, and for 
certain reasons, competitive or otherwise, the railway company 
elect to put the whole of the charge upon conveyance, and to 
put none of the charge upon terminals, they are entitled to do 
so. In Greenwood v. Lancashire and Yorkshire Railway Com- 
pany 0, Mr. Commissioner Miller said : "I want to point 
out, inasmuch as Howard's Case ( 3 ) was more or less relied 
upon, the important distinction between cases of the class 
of the present one, and cases like Howard's Case ( 3 ) and 
Girar dot's Case ( 4 ), where the total charge for all the services 
did not exceed the maximum authorised by Parliament for 
conveyance alone. Under those circumstances it appeared to 
us, and I am still of opinion, and I see nothing to change my 
mind, that the company were fairly entitled to say, ' We are 
giving a total service for which we are only charging you for 
conveyance, the rest of the services we are performing for our 
own convenience and in our own way ; we are giving to you 
for nothing, and if you do not like to take them, we will allow 
you nothing off for not taking them.' " In Tomlinson v. 
London and North-Western Railway Company ( 5 ), the Commis- 
sioner practically laid down the principle that where the 
charge is within the conveyance maximum, and the railway 
company find it a business convenience to put their charge 

(i) Ante, Vol. II. 208. 
O Ante, Vol. VI. 39. 
C) Ante, Vol. III. 253. 
(*) Ante, Vol. IV. 291. 
( 6 ) Not reported. 
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merely to conveyance and not to other things, they are entitled fe 96 - 



to do it. 

Collins, J. : This is an application under section 9 of the 
[Regulation of Eailways Act, 1873, whereby we are invited to 
determine a difference between the parties arising under sec- 
tion 83, sub-section 3, of the Eailway and Canal Traffic Act, 
1888. Now the point, as not uncommonly happens, which 
the parties wish to have decided is not very clearly stated 
upon the case, but admissions have been made between the 
parties at the hearing, and I take it that really two points 
arise for our decision : first of all, whether under the circum- 
stances in this case the railway company are or are not bound 
to render an account disintegrating their rate under section 
83, sub-section 3, of the Act of 1888 ; secondly, if they are 
bound to do so, whether they can satisfy their obligation by 
asserting in a formal document (and taking, of course, the 
responsibility of such an assertion) that the whole charge 
made is a charge for conveyance, and that no part of it is for 
any other services. 

Now, the first point I think scarcely admits of discussion, 
and in fact it was given up by Mr. Cripps, and, therefore, it is 
clear that the obligation of section 83, sub-section 3, attaches, 
and that the railway company are bound to render an account 
to the applicants in which " the charge made or claimed by 
the company for the carriage of merchandise shall be divided, 
and the charge for conveyance over the railway shall be dis- 
tinguished from the terminal charges (if any), and from the 
dock charges (if any), and if any terminal charge or dock 
charge is included in such account, the nature and detail of 
the terminal expenses or dock charges in respect of which it is 
made shall be specified." That is the first point. 

Then the second point is whether or not the railway com- 
pany, contending, as they do, that the whole charge is below 
the maximum for conveyance, and that they do not in point of 
fact make any charge whatever for anything except convey- 
ance — whether, if they state that in a formal document, 
taking, as I have said, the responsibility for such an assertion 
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of fact, they will have complied with the provisions of the 
statute. It seems to me that the law in this Court is that 
they will have complied with the statute if they do so. The 
point appears to me to have been expressly decided in Tondin- 
botCb Case, not in the reported decision, but in the decision 
(the shorthand note of which I have before me) dated the 
28th of October, 1890. The very point appears to have arisen 
there in substance. An order had been made against the 
railway company under section 14 of the Act of 1878, and a 
question came up for decision before the Court whether that 
order had been properly complied with, the railway company 
having, under certain heads of charges, merely left a blank in 
the return, indicating thereby that they made no charge in 
respect of those particular services. There was considerable 
discussion about it, and ultimately judgment was given, as I 
understand it, that that was a proper compliance with the Act. 
Now, the very point was put in argument by Mr. Wright in 
answer to a question put by Mr. Justice Wills. At page 12 of 
the report Mr. Justice Wills says : " I think, Mr. Wright, and 
all the Commissioners are inclined to take the same view, that 
we cannot interfere with the exigencies of trade in respect of 
competition, and we cannot compel you to say that you per- 
form for something a service which you chose to say you 
perform for nothing." Then Mr. Justice Wills goes on : "I 
do not see myself, and both my colleagues agree with me, 
what right we have to say to you that you must make a 
charge for this or that. One knows perfectly well that you 
cannot put on a charge which the traffic will not bear. The 
Midland run trains to Birmingham. They go a great many 
more miles than the London and North-Western ; they must 
charge the same. If they choose to say, we put it on mileage 
and our customers will do the carting ; if you choose to say, 

we charge nothing for this (Mr. E. S. Wright.) May I 

add an observation to show the difficulty of the matter? 
Supposing the railway company find that, on traffic from 
different towns, they must make a charge for conveyance, in 
order to pay them for the mere expense of conveyance, equal 
to, say, 12*., and supposing they further prove, as they will in 
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many cases, that, if they charge anything more than 12s. they 1896 « 
will not get an ounce of the traffic, and it will go to some New Union 
other railway company, are not they at liberty under that AND 
state of things to say, we would rather do the terminals for w^brn 
nothing than not get the traffic ? (Sir F. Peel.) And take R*. Co. 
the consequences of treating all persons alike ? (Mr. E. S. 
Wright.) And to say that is a justification for not doing it. 
When the other party says you give a preference in charging 
on terminals, it may, or not, be a good answer in law, but it 
would be in common sense to say, if we did not make this 
difference we should not get an ounce of the traffic." Then a 
long discussion follows, in which it is pointed out that the 
question of preference or inequality is entirely distinct, and 
one which is not in the slightest degree prejudged by the 
decision that that would be an adequate compliance by the 
railway company with the obligation of the statute. That is 
the law in this Court. That was a decision in 1890. It 
follows earlier decisions in which the same view was taken 
under earlier Acts. Mr. Commissioner Miller, in Greenwood's 
Case 0, which was decided a year or two, I think, before 
that, also lays down the law, citing Howard's Case ( 2 ), virtually 
to the same effect as in the case I have just cited. Therefore 
it seems to me it clearly is the law in this Court — it was the 
law at all events up to the passing of the Act of 1894 — that 
such a statement by a railway company, if they chose to take 
the responsibility of making it, would have been a good com- 
pliance with the obligation to render an account under section 
83, sub-section 3, of the Act of 1888. 

But then comes the question whether the Act of 1894 has 
altered the law as regards the obligation imposed by the 
section. I do not think it has. I do not decide it, because 
we are told the point may come before us for decision in 
another case, but it does not appear to me inconsistent with 
the view we take of the obligations under section 33, that in a 
given case under the Act of 1894 a trader who has not received 
the same benefit that other traders have received could come 

(0 Ante, Vol. VI. 39. 
(*) Ante, Vol. III. 253. 
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189g * under those circumstances and say, " Other people have had 
New Union station accommodation, I have not had it, and therefore I 

and ' claim a rebate." He may claim some other form of rebate in 
Western aspect of something which he has not received, and which 
Ry. Co. other people receive for the same rate. It may or may not be 
that section 4 does entitle a person under those circumstances 
to a rebate, notwithstanding the railway company assert that 
no charge is made in respect of the particular matter in 
respect of which he asks for the rebate. I do not decide that 
point. I only say there does not appear to me any in- 
consistency between section 4 of the Act of 1894 and section 
88, sub-section 8, of the Act of 1888. It seems to me only 
another step taken in the direction of equality. It may be 
that the mere fact of a charge being made for conveyance 
only, and certain advantages being thrown in with it, of itself 
might not be sufficient in a giveu case to found an undue pre- 
ference. It may be that the sinister thing, the undue prefer- 
ence, might be wanting, and it might be that section 4 would 
cover the cases which might fail to be brought within the 
doctrine of undue preference. I say nothing upon that point, 
because it is not necessary ta decide it, but prima facie it 
seems to me another step forward in the direction of securing 
equality for all persons. For these reasons it seems to me 
there must be an order that an account should be rendered, 
and, as we are asked to give an opinion upon the other point, 
I think that order will be adequately complied with if the 
railway company take upon themselves the responsibility of 
stating that no charge is made for anything except the 
conveyance. 

[Solicitors for the New Union Mill company : Neish, Howell 
dc Macfarlane. 

Solicitor for the Great Western railway company : R. R. 
Nelson.] 
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Midland Eailway Company 



Sills 0). 

Detention of Wagons under Load — Charge for Accommodation after Convey 
ance— Railway Rates Confirmation Acts, 1891, 1892. 

Section 5 of the schedule to the Midland Railway Company (Rates and Charges) June 3, 5, 
Order Confirmation Act, 1891, enacts that the company may charge, in addition 1896. 

to the tonnage rate, a reasonable sum for certain services rendered to a trader at 
his request or for his convenience, including (inter alia) the detention of trucks, 
or the use and occupation of any accommodation before or after conveyance, 
beyond such period as shall be reasonably necessary for enabling the consignee 
to take delivery thereof, and services rendered in connection with such use and 
occupation ; and further, that any difference arising under such section shall be 
determined by an arbitrator to be appointed by the Board of Trade at the 
instance of either party. 

The Railway Commissioners having been appointed arbitrators to determine 
a difference under this section which had arisen between the M. railway com- 
pany and S. : — 

Held, that the sum of 6d. per day per wagon was a reasonable sum to be 
charged by the M. railway company to S. for the use and occupation of any 
accommodation by wagons under load after four days, exclusive of the day of 
their arrival, and for services rendered by the railway company in respect of 
such use and occupation. 

The Board of Trade appointed the Eailway Commissioners 
arbitrators under the provisions of section 5 of the schedule 
to the Midland Eailway Company (Bates and Charges) Order 
Confirmation Act, 1891, in the matter of a difference which 
had arisen between the Midland railway company and Charles 
William Sills, of Doncaster, coal merchant. 

The application was as follows : — 

" 1. The applicants are a railway company receiving traffic 
at the various stations upon their system, and forwarding the 
same to other stations according to the direction of the 
consignor. 

2. The defendant is a coal merchant carrying on business 

Q Before Collins, J., and Commissioners Sir Frederick Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 

B. — VOL. IX. M 
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at Doncaster, and in the course of such business receives coal 
consigned to him in trucks, the property of the applicants. 

8. By the Midland Eailway Company (Eates and Charges) 
Order Confirmation Act, 1891, and by the Schedule thereto 
annexed and thereby confirmed, the applicants are entitled 
and authorised to charge, in addition to the tonnage rate by 
the said Act prescribed, a reasonable sum for services rendered 
to a trader at his request or for his convenience, including 
(inter alia) the detention of trucks, or the use and occupation 
of any accommodation before or after conveyance, beyond 
such period as shall be reasonably necessary for enabling the 
consignee to take delivery thereof and services rendered in 
connection with such use and occupation. 

4. The defendant as consignee has received and was daily 
advised of the arrival of wagons consigned to him, but from 
time to time failed and omitted to unload such wagons within 
four days, and the applicants at his request and for his 
convenience rendered him services in that the defendant 
detained such wagons, and had the use and occupation of the 
sidings in which the same were standing after conveyance 
beyond four days, that is to say, a period reasonably sufficient 
to take delivery thereof, and the applicants rendered services 
to the defendant in connection with such use and occupation. 

5. The applicants contend that the sum of 6d. per day per 
wagon after four days, exclusive of the day of arrival, is a 
reasonable charge for the said services. 

6. The defendant disputes the reasonableness of the said 
charge. 

7. On the 8th February, 1896, the applicants, in pursuance 
of section 5 of the said Act, applied to the Board of Trade for 
the appointment of an arbitrator to decide the said dispute, 
and on the 25th March, 1896, the Board of Trade appointed 
the Eailway and Canal Commission to act as arbitrators to 
decide the same. The applicants apply to the Eailway and 
Canal Commission in pursuance of the said appointment of 
the 25th March, 1896, to determine what is a reasonable sum 
to be charged by the applicants to the defendant for the use 
and occupation of any accommodation by wagons under load 



RAILWAY AND CANAL TRAFFIC CASES. 



163 



after four days, or after such other period as the Commission 
shall consider reasonably sufficient for the defendant to take 
delivery, and for services rendered by the applicants 
respect of such use and occupation." 



1896. 



Midland 
Ry. Co. 
m v. 

Sills. 



The defendant filed no answer to the application, and did 
not appear at the hearing. 

JE. Boyle (C. A. Cripps, Q.C., with him) for Midland railway 
company. 

Collins, J. : This case comes before us on the application 
of the Midland railway company, and as one would expect, 
inasmuch as the railway company are the applicants, it does 
not come upon an allegation that there has been an addition 
to a charge raising a question under the Act of 1894, but it 
comes before us, as arbitrators appointed by the Board of 
Trade, to determine whether or not the charge now made 
under the powers of the Provisional Order Confirmation Act 
for siding accommodation after the period up to which the 
carrier is bound to supply it in return for his tonnage rate, is 
reasonable or not. Now it .seems to me on the evidence that 
there can be no doubt whatever that it is perfectly reasonable. 
We are entirely unencumbered with any history as to the 
previous mode of charging. We are simply asked to say 
whether the charge now made is or is not reasonable. We 
were told in this case that the practice of some traders was 
such that, by releasing their own wagons early, they were 
enabled, by the principle of average which previously obtained, 
to secure a very long period during which they had, without 
payment, the use of the wagons of the railway company or the 
colliery company, if they were minded to keep them ; that, 
that resulted in very great inconvenience not only to the rail- 
way company as the owners of wagons or to the colliery com- 
panies, but also generally to the traders themselves and to the 
public, because it led to the sidings being blocked so that 
those who wanted to get access to them could not get it within 
as short a time as they otherwise would have got it, and those 
who wanted to have things out of the sidings could not get at 

m 2 
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1896 - them with the same facility as they can under the new 
Midland arrangement. In that view the railway company looked 
*. ' about for some reasonable means of inducing traders to be 
Sills. more expeditious in clearing the sidings, an object which they 
had failed to attain under the average system, and they there- 
fore resorted to the present arrangement, which results in the 
present application to have the charge now fixed for after 
accommodation. Having regard to all the facts of this case, 
we have no hesitation in saying that the charge is a reason- 
able charge. 

[Solicitors for the Midland railway company : Beetle dc Co.] 
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Corporation of Birmingham, Thomas Boston & Son, and 

Clay Cross Company 

v. . 

Midland Bailway Company ( x ). 

Rebate on Sidings' Rate — Station Accommodation and Terminal Services — 
Railway and Canal Traffic Act, 1894 (57 ^ 58 Vict. c. 54), s. 4. 

The corporation of Birmingham had coal consigned to them, and delivered by April 14, 15, 
the railway company at 1896. 

(1) The corporation's private siding at Saltley, Birmingham ; 

(2) The railway company's station at Lawley Street, Birmingham. 

The rates charged by the railway company to the applicants for the carriage 
of coal to the siding at Saltley were the same as the rates they charged for the 
carriage of coal from the same points of departure to the station at Lawley 
Street. 

Upon an application to the Commissioners under section 4 of the Railway and 
Canal Traffic Act, 1894, to determine what was a just and reasonable rebate to 
be made from the rates charged by the railway company for the carriage of coal 
to the siding of the corporation at Saltley : — 

Held, that the fact that the railway company performed for the applicants 
various services at Saltley siding for which they were entitled to charge under 
section 5 of the schedule to the Railway Rates and Charges Order Confirmation 
Acts, 1891 and 1892, might be used by the railway company if not as a defence 
as a set-off to a claim for a rebate under section 4 of the Railway and Canal 
Traffic Act, 1894 ; and that, it having been proved that the value of the services 
received by the applicants at the Saltley siding were at least as great as the 
value of the services received at the Lawley Street station, the rates might 
fairly be equal in both cases. 

This was an application under section 4 oi the Bailway 
and Canal Traffic Act, 1894. The application was as 
follows : — 

" 1. The applicants, the Mayor, Aldermen and Citizens of 
the city of Birmingham (hereinafter called 'the corpora- 
tion '), possess extensive gas works at Saltley, in the city of 
Birmingham, and supply gas within the limits specified in 
the fifth schedule to the * Birmingham Corporation (Consoli- 
dation) Act, 1888.' 

0) Before Collins, J., and Commissioners Sir Fbedebick Peel and Vis- 
count Cobhaji , sitting at the Royal Courts of Justice, London. 
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2. The applicants, Thomas Boston & Son, trade and carry 
on business as coal merchants at Old Wharf, Paradise Street, 
in the city of Birmingham, and the applicants, the Clay Cross 
Company, are colliery proprietors carrying on business at the 
Clay Cross collieries in the county of Derby. 

8. The corporation are the owners of a siding which 
communicates with the railway of the defendants at a point 
near to the works of the corporation at Saltley. 

4. The defendants deliver at the corporation's said siding 
at Saltley coal consigned from various stations on the railways 
of the defendants to the corporation by the said Thomas 
Boston & Son and the said Clay Cross Company. The rates 
for the carriage of such coal are paid to the defendants by the 
said Thomas Boston & Son and the said Clay Cross Company. 
The defendants do not provide station accommodation, or 
perform any terminal services, in respect of such coal at the 
said siding at Saltley. 

5. The defendants are the owners of a public wharf, station 
or siding at Lawley Street, in the city of Birmingham, at 
which the defendants deliver coal consigned to the corpora- 
tion by various persons and firms, including the said Clay 
Cross Company. The rates for the carriage of such coal are 
paid to the defendants by the said persons and firms. The 
defendants provide station accommodation, and perform ter- 
minal services, in respect of such coal at the said station or 
siding at Lawley Street. 

6. The rates charged by the defendants to the applicants 
for the carriage of coal to the said siding at Saltley are the 
same as the rates they charge for the carriage of coal from the 
same points of departure to the said public station or siding 
at Lawley Street, and the defendants do not make, and refuse 
to make, any allowance or rebate from the rates charged for 
the carriage of coal delivered at the corporation's said siding 
in respect that the defendants do not provide station accom- 
modation, or perform terminal services there. 

7. The quantity of coal delivered by the defendants for the 
said Clay Cross Company to the said siding at Saltley between 
1st January, 1898, and 31st December, 1894, was 68,417 
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tons, and the quantity of coal delivered there by the defen- 
dants for the said Thomas Boston & Son in the same period 
was 4,890 tons. 

8. The applicants submit that 3d. per ton would be a 
reasonable and just allowance or rebate to be made from the 
rates charged to the applicants in respect of the applicants' said 
traffic, and the applicants apply to the Court of the Eailway 
and Canal Commission under the provisions of the above 
Acts, and in particular section 4 of the Eailway and Canal 
Traffic Act, 1894, 

(1st) To determine what is a just and reasonable rebate to 
be made from the rates charged by the defendants 
for the carriage of coal to the said siding of the 
corporation at Saltley ; 
(2nd) For an order that the defendants shall allow such 
rebate in respect of all coal delivered by them at 
the said private siding ; and 
(3rd) For an order that the defendants do pay to the appli- 
cants in respect of the charges heretofore made to 
them by the defendants in respect of their said 
traffic the sum of dG720 by way of damages." 
The answer of the Midland railway company was as 
follows : — 

" 1. The defendants admit that the rates charged by them 
to the applicants for the carriage of coal to the corporation 
siding at Saltley are equal in amount to the rates they charge 
for the carriage of coal from the same points of departure to 
the Lawley Street wharf when unloaded by the servants of 
the consignees, and the defendants submit that the services 
rendered and accommodation provided by them at or in 
connection with the said corporation siding justify this 
equality of charge. 

2. The corporation are not prepared to accept delivery of 
the coal consigned to the said corporation siding as and when 
it arrives, and in consequence of the limited accommodation 
which the corporation possess thereat, the waggons containing 
such coal are hauled from the arrival sidings at Lawley Street 
yard to sidings near the gas works, known as the Duddeston 
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Mill sidings, provided by the defendants and reserved for the 
said coal, and there stored to await delivery as and when the 
corporation require. The defendants several times a day in 
accordance with the request of the corporation, work the 
traffic with their engines from the said storage sidings into 
the said corporation siding in the order which the corporation 
require, and draw out the empty waggons in less than full 
train loads. The order in which the corporation require the 
full waggons being different from the order in which the 
waggons arrive at Lawley Street yard, the defendants do 
the necessary shunting to enable the corporation to receive 
the waggons as they want them. 

8. The services which the defendants perform with respect 
to coal consigned to the said corporation siding are thus the 
haulage of the coal from the sidings at Lawley Street yard to 
the storage sidings and deposit of the waggons thereat, the 
provision of the storage sidings and the special allocation 
thereof to the said coal, the subsequent haulage of the coal 
from the storage sidings and deposit thereof in the corporation 
siding, the frequent performance of such service at the request 
of the corporation, and the frequent working of empty 
waggons from the corporation siding in less than full train 
loads, and all shunting necessary to enable the corporation 
to receive the waggons in the order in which they require 
them. 

4. The services to which reference is made in the preceding 
paragraph, being services for which the defendants are 
entitled to charge under section 5 of the Midland Eailway 
Company (Bates and Charges) Order Confirmation Act, 1891, 
and the application and this answer raising a difference under 
the said section, the defendants have applied to the Board of 
Trade for the appointment of an arbitrator to determine this 
difference, and crave leave to refer to the award which shall 
be made by the said arbitrator. 

5. The services rendered and accommodation provided by 
the defendants with respect to coal consigned to the Lawley 
Street wharf, are the provision and separate allocation to the 
corporation use of two sidings, the haulage of the loaded 
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waggons thereto from the said arrival sidings and deposit 
thereat and the haulage away of empty waggons. 

6. No complaint was made to the Commissioners within 
one year from the discovery by the applicants of the matter 
complained of. 

7. The charges made by the defendants were paid by the 
applicants without protest and with a full knowledge of the 
facts." 
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Balfow Browne, Q.C., and C. A. Russell, for the applicants. 
C. A. Cripps, Q.C., and Noble, for the defendants. 



Collins, J. : We are all agreed, I think, that this applica- 
tion must fail. It is an application made under section 4 of 
the Act of 1894, and the Birmingham corporation by virtue 
of that section claim a rebate on the ground that the railway 
company does not provide station accommodation or perform 
terminal services at the Saltley siding. They say that a 
charge is made in the rate to them to Saltley siding for station 
accommodation and terminal services, and inasmuch as the 
Saltley siding is not a station so much of the charge 
embraced in the rate as is applicable to terminal services and 
station accommodation must be struck off. That is the con- 
tention. They are the applicants, and to make good that 
contention it seems to me they must satisfy this tribunal to 
begin with, that they have been called to pay a charge which 
they ought not to pay by reason of the fact that they have 
not received the accommodation, or had the benefit of the 
services in respect of which that charge is made. 

How do they discharge that onus that is thrown upon 
them ? They seek to do so in this way. They say : " There 
are two different places at which we, the Birmingham corpo- 
ration, receive our coal ; one at the Lawley Street station of 
the defendants, and the other at the Saltley siding; the 
charge made to us is the same at both places, namely, 3#. a 
ton ; at Lawley Street there is a station belonging to the rail- 
way company, and the railway company have admitted that 
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1896 - some portion of the reduced rate of 8*. is applicable to a ter- 
Corpora- minal charge at that station ; inasmuch as the rate charged 

TION OF 

Birmino- to Saltley siding is the same as the rate charged to the 

^boston 1 ^ 8 lawley Street station we assume, and we ask the Commis- 

Son and sioners to assume that there is in the 8*. charged to Saltley 

\j LAY Kj ROSS 

Co. siding a terminal charge just as there is in the 3s. charged to 

Midland *^ e Lawley Street station." It seems to me, unless they 
Rt. Co. make good that position, they have not established their 
prima facie right to a rebate on proof that Saltley is not a ter- 
minal station. I agree that no terminal charge can be made 
in respect of anything done at the Saltley siding. It is not a 
station, and if there is any station charge in the rate to Salt- 
ley, that station charge will have to come off, subject, it may 
be, to a set-off in respect of other services which the railway 
company might be entitled to charge for under section 5 of 
the Provisional Order. 

Now, speaking for myself in this case, I am not quite sure 
that on this particular point my colleagues agree with me — I 
am not satisfied that the applicants have here discharged the 
onus thrown upon them of satisfying me that there is any 
charge whatever for station accommodation made in respect 
of the traffic delivered at the Saltley sidings. I think it was 
quite competent for the witnesses for the defence to come here 
as they did and deny that there was any station charge made 
in the rate to Saltley siding. That being so, what is the 
evidence the other way ? The evidence the other way, as I 
have pointed out, rests upon a bare presumption that because 
the railway company have admitted that there is some charge 
for terminal services in the Lawley Street rate and the rate 
to the Saltley siding is the same, therefore it must be assumed 
that there is a terminal charge in the Saltley siding rate. It 
seems to me that that is the whole case for the applicants 
upon that part of the matter ; but when the defendants' wit- 
nesses get into the box they point out that there are different 
elements entering into the rate to Saltley siding as compared 
with the rate to Lawley Street. To begin with, the distance 
is longer, which if the rate were disintegrated would justify 
them in putting on a larger charge for mere conveyance. 
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The rate has not been disintegrated. No steps were taken to 
get the rate disintegrated, and I am not bound to assume that 
the charge for conveyance to Saltley is identical with the 
charge to Lawley Street. The onus is on the applicants on 
every part of the case, and they must make out their case in 
order to entitle themselves to the rebate. 

But then again we are asked by the applicants to assume 
that a terminal of 2d. a ton is embraced in the rate to Lawley 
Street, and we of course on this assumption are asked to 
assume there is a rate of the same amount embraced in 
the rate to Saltley siding. That amount is arrived at by the 
proportional principle — the principle applied in Pidcock's 
case — which I am bound to say, as I think we said there, 
appears in the absence of any differing circumstances to be 
prima facie a reasonable principle to apply in endeavouring to 
arrive at what are the proportions in which the different 
elements of the rate have been reduced. But though that is 
prima facie a good pricciple to apply, it is not an absolutely 
binding principle. It is one that must always be subject to 
modification by proof of the circumstances which govern the 
selection or adoption of the particular rate in question. We 
are told here that in point of fact the rate in question was not 
made, and we know as a matter of common sense that it 
could not have been made by minute analysis of the different 
elements which constitute the rate and a proportionate reduc- 
tion of each. It was in point of fact a competition rate made 
because it had to compete with other rates charged by other 
companies at a fixed sum, and it was put at the sum at which 
it now is entirely without relation to the different elements 
out of which the rate might be manufactured. 

I do not think it is necessary in this case, in the view I take, 
to formulate to my own mind, and lay down from this Bench, 
what I regard as the quantum of the rate to Lawley Street, 
which is a terminal charge, because it seems to me that the 
applicants here break down in limine. They do not show me 
that any part of the rate to Saltley is a terminal charge. If 
and so far as they did show it, — I do not think they did — 

0) Ante, 46. 
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mm. that would have to come off; but on this application while 
Corpora- that would have to come off, other charges would properly 
Birming- have to go on, and would properly have to be taken into con- 
H boston*& J * sideration in dealing with the question whether or not the 
applicants were entitled to a rebate. It seems to me that 
when one looks broadly at the whole of the circumstances oi 
this case the amount of work done by the railway company 
for the applicants at the Saltley siding is larger, is more 
expensive to them, is more advantageous to the applicants, 
than the work done at the Lawley Street station ; and under 
those circumstances it seems to me that there is no case made 
for a rebate. 

It is not necessary to quantify on the hearing of this appli- 
cation, though I think we have jurisdiction to do so, and I 
have said so all along, though Mr. 0. A. Eussell does not seem 
to have quite appreciated it — it is not necessary, I think, to 
quantify exactly how much the railway company would ba 
entitled to receive on an application made to the Board of 
Trade, and through the Board of Trade to us, for the service 
which they render under section 5 of their Provisional Order. 
We are dealing with that class of consideration in this case as 
a matter of defence and not as a matter of counter-claim, and 
it is enough if I am satisfied that if and so far as there may 
be assumed to be any charge in the nature of a terminal 
charge in the Saltley rate, it is more than covered by what 
ought to be the remuneration for the services which the com- 
pany render under section 5. 

I am clearly of opinion that, taking the whole case together, 
the value of the services received by the applicants at the 
Saltley siding is greater — and it is enough in this case to 
say it is as great as the value of the services received at the 
Lawley Street station. Therefore in my judgment this 
application fails. 



Sir Frederick Peel: I only wish to say one word. I 
think that on the one hand the Saltley rate must be lower 
than the rate to Lawley Street by the amount of the terminal, 
whatever it is, which is included in the Lawley Street rate. 
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On the other hand, the railway company, I think, have shown 1896 - 
reasons why the Saltley rate should in certain respects be Corpora- 

TION OP 

higher than the Lawley Street rate, first of all by the extra birming- 
distance over which they have to haul in the case of Saltley ; ^oston*^ 8 
and, secondly, in respect of the storage accommodation which SoN AND 

GLAY CROSS 

they provide for the convenience of the Birmingham corpora- Co. 

tion. Setting one against the other, I come to the same midland 

conclusion as the learned Judge, that the rates may fairly Ry - Co - 
be equal in both cases. 

Lord Cobham : I also concur with the learned Judge in 
the sense defined by Sir Frederick Peel. 

[Solicitors for the applicants : Sharpe, Parker, Pritchards 
dt Barham, for E. 0. Smith, Birmingham. 

Solicitors for the defendants : Beale d Co.] 
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Mansion House Association on Eailway and Canal Traffic 
for the United Kingdom 



January 14, 

15, 16, 17, 20. 

February 18. 

June 11, 12. 

1896. 



London and North- Western Railway Company Q). 

Increase of Rate— Cartage Charges — Complaint of Unreasonableness — Jurisdic* 
Hon— Railway and Canal Traffic Act, 1894 (57 $ 58 Vict. c. 54), s. 1. 

Where a railway company have, since the last day of December, 1892, increased 
a rate or charge for cartage, and complaint is made that the rate or charge is 
unreasonable, exclusive jurisdiction is not vested in an arbitrator appointed by 
the Board of Trade under the Railway Rates and Charges Order Confirmation 
Acts, 1891,, 1892, and the Railway Commissioners have jurisdiction to hear and 
determine such complaint under section 1 of the Railway and Canal Traffic Act, 
1894. 

Where there is a difference between a trader and a railway company as to the 
reasonableness of a cartage charge generally, without reference to any such 
increase, the proper tribunal to settle such difference is an arbitrator appointed 
by the Board of Trade under the Railway Rates and Charges Order Confirma- 
tion Acts, 1891, 1892. 

" It seems to me that after the Railway Rates and Charges Order Confirmation 
Acts, 1891, 1892, were passed, and before the Railway and Canal Traffic Act, 
1894, was passed, the jurisdiction to deal with the question of reasonableness of 
terminal charges or the charges named in section 15 of the Regulation of Rail- 
ways Act, 1873, was taken away from the Railway Commissioners and dealt 
with by section 5 of the schedule to the Railway Rates and Charges Order Con- 
firmation Acts, 1891, 1892 — dealt with in part by substituting a maximum for 
what the Commissioners might consider reasonable, and dealt with as to the 
other part by substituting arbitration under the Board of Trade for the opinion 
of the Commissioners " (per Collins, J.). 

This was an application by the Mansion House Association 
under section 1 of the Eailway and Canal Traffic Act, 1894, 
complaining that certain rates for the carriage of merchandise 
between London and Northampton had been unreasonably 
increased over the corresponding rates of 1892. 

The application was as follows : — 

" 1. The applicants are an incorporated association of traders 
interested in railway traffic upon the railways of (inter alia) 
the defendants and that they have obtained a certificate from 

Q Before Collins, J., and Commissioners Sir Frederick Peel and Vis- 
count Cobham, sitting at the Royal Courts of Justice, London. 
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the Board of Trade that they are in the opinion of the Board 1896 * 

of Trade a proper body to make such complaints as the H MANS ^g . 

Commissioners have jurisdiction to determine. ciation on 

2. The applicants complain that the rates and charges and canal 
hereinafter mentioned are unreasonable. t^United 

3. The defendants have increased the rates and charges upon kingdom 
traffic passing between London and Northampton as follows : — London and 

The ' class rates ' per ton upon traffic between these two western 
points passing solely over the lines of the defendants have RY - Co - 
been increased in Class 1 from 18s. 4d. (the rate in force on 
December 31st, 1892) to 19a. 2d., the rate at present charged ; 
in Class 2 from 20a. to 21a. ; in Class 3 from 25a. to 26a. 8d. ; 
in Class 4 from 27a. 6d. to 28a. lOd. ; in Class 5 from 35s. to 
36a. 9d. Such increased rates per ton are now being charged 
by the defendants upon all merchandise comprised in the 
classes to which such rates respectively apply except in 
instances where traffic is carried at ' special rates.' 

4. The defendants have also since the 31st December, 1892, 
increased their * special rates ' applicable to the following 
traffic to the extent shown on the following table. 

[The table set out is shown post, p. 177, as corrected 
by the defendants.] 

5. The said rates for cattle are further increased by the 
refusal of the defendants to allowruore than eight head to 
travel as a small load, whereas before January 1st, 1893, ten 
head were charged for as a small waggon load. 

6. The applicants also complain of every increase made by 
the defendants since December 31st, 1892, in their charges 
for the carriage of small parcels between Northampton and 
London, which are many in number, and of which the 
following is given as an example : — 

Small Parcels Scale for Carriage of 1 Cwt. 

Class 1. Class 2. Class 3. Class 4. Class 5. 
8. d. s. d. 8. d. 8. d. 8. d. 

Old scale, Dec. 31, 1892, 

rates 12 13 17 110 23 

New scale under in- 
creased class rates .14 16 110 20 26 
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1896. 



7. Under the provisions of section 1, sub-section 8 of the 

Mansion Eailway and Canal Traffic Act, 1894, and of section 81 of the 

ciation on Eailway and Canal Traffic Act, 1888, the applicants made a 

an^cInIl complaint dated the 22nd of April, 1895, to the Board of 

traffic for Trade with respect to the increased rates and charges above 
the United 
Kingdom referred to, which complaint was considered by the Board of 



London and 
North- 
western 
Ry. Co. 



Trade, but no settlement of the differences between the 
applicants and the defendants was arrived at. 

8. The applicants complain that all the increased rates and 
charges above referred to, whether they have been increased 
directly or indirectly, are unreasonable. 

And the applicants apply to the Court of the Eailway and 
Canal Commission, under the above-mentioned Acts, and in 
particular under section 1 of the Eailway and Canal Traffic 
Act, 1894, for an order enjoining the London and North- 
Western Eailway Company to desist from increasing, either 
directly or indirectly, any rate or charge in respect of such 
traffic as is above-mentioned, which was in force on the 81st 
day of December, 1892, and to desist from charging the 
increased rates or charges above mentioned." 

The answer of the defendants was as follows : — 
" 1. The class rates specified in paragraph 8 of the applica- 
tion include charges for collection and delivery, and exclusive 
of such charges the company have not since the last day of 
December, 1892, increased the said rates except so far as 
appears from the subjoined table : — 

LONDON AND NORTHAMPTON. 





Bate. 


Cartage Rebate. 


Net Bate. 




Camden. 


City Stations. 


Camden. 


City Stations. 


1892. 


1894. 


1892. 


1894. 


1892. 


1894. 


1892. 


1894. 


1892. 


1894. 


Glass 1... 
» 2... 
„ 3... 

„ 4.- 
„ 8... 


18/4 
20/- 
25/- 
27/6 
35/- 


19/2 

21/- 

26/3 

28/10 

36/9 


4/10 
4/10 
4/10 
4/10 
4/10 


5/1 
5/10 

?/- 

8/4 

10/- 


3/2 
3/2 
3/2 
3/2 
3/2 


5/1 
5/10 

V- 

8/4 
10/- 


13/6 
15/2 
20/2 
22/8 
30/2 


14/1 
15/2 
19/3 
20/6 
26/9 


15/2 

16/10 

21/10 

24/4 

31/10 


14/1 
15/2 
19/3 
20/6 
26/9 



RAILWAY AND CANAL TRAFFIC CASES. 



177 



2. The table set out in paragraph 4 of the application is 
inaccurate in several particulars, and should be as follows : — 



Sugar in casks, bags, or 
cases 

Butter in boxes and casks 



Cheese in boxes, casks, or 



Ditto 



Such of the articles now 
included in groceries 
list No. 2 in the General 
Railway classification 
as wereformerly carried 
as heavy groceries 

Preserves (fish, fruit, and 
provisions), in casks, 
boxes, or cases 

Leather undressed in 
bales — Hides raw — 
Tanning materials 

Leather dressed 

Ditto 



Boots or shoes in hampers 

Grain 

Grain and flour 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

B. — VOL. IX. 



Collected in London and 
delivered in Northamp- 
ton 

Collected in Birmingham 
and delivered in North- 
ampton 

Not collected in Liverpool 
but delivered in North- 
ampton 

Collected in London and 
delivered in Northamp- 
ton 

Ditto 



Ditto 



^ri n 8?2 eo ' Rate8ini8w - 



Ditto 



Ditto 

Collected in Leicester and 
delivered in Northamp- 
ton 

Collected in Northampton 
and delivered in Lon- 
don 

Thrapston and London ... 

London to Northampton 

Ditto 

Ditto 

Long Buckby to North- 
ampton 

Higham Ferrers to North- 
ampton 

Kilsby and Crick to 
Northampton 

Roade to Northampton ... 

Dudley to Northampton 

London to Weedon 

Ditto 



£ s. d. 
15 



17 6 



1 6 8 

Company's 

risk. 

18 4 



18 4 



18 4 

15 

1 1 8 

15 

1 5 

9 2 

8 4 

7 6 

9 2 

3 4 

4 7 

4 2 

2 9 

9 2 

9 2 

8 4 



£ a. d. 
15 9 



17 11 



16 8 Company's risk. 



19 3 



19 3 



19 3 

15 9 

12 9 

15 9 

16 3 

9 7 

8 9 

7 10 

9 7 

3 6 



4-ton lots. 
Station to Station. 

2-ton lots. 
'Station to Station. 

4- ton lots. 

Station to Station. 

, 5-ton lots, collected 

by truck or barge. 

2-ton lots. 
'Station to Station. 



a a ol 2-ton lots. 
4 9 /station to Station. 

a j a \ 2-ton lots. 
4 4/ Station to Station. 

« ~ „«\ 2-ton lots. 
2 10 /Station to Station. 

! 2-ton lots. 
Station to Station. 
a -} 2-ton lots. 
9 7 j station to Station. 
a Q o\ 4-ton lots. 
° » / Station to Station. 
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Rates on Dec. 
3Ut, 1892. 


Rates in 1895. 


Grain and flour 


Weedon to Northampton 


£ 9. d. 
3 4 


* % d ~\ 4-ton lots. 
6 6 / Station to Station. 


Artificial Manure 


Higham Ferrers to Cam- 
den 

Ditto 


7 6 


n 7 mi 2-ton lots. 
u 7 1U | Station to Station. 


Ditto 


6 8 


_ _ . \ 4-ton lots. 
7 | Station to Station. 


Cattle 


Hereford to Northampton 


2 9 


2 11 2 Per small truck. 


Ditto 


Ditto 


2 15 3 


2 17 2 Per medium truck. 


Ditto 


Ditto 


3 5 9 


3 6 10 Per large truck. 


Ditto 


Knighton to Northampton 


2 12 6 


2 15 8 Per small truck. 


Ditto 


Ditto 


2 19 6 


3 2 Per medium truck 


Ditto 


Ditto 


3 8 9 


3 12 10 Per large track. 


Ditto 


Penybont to Northampton 


2 17 3 

per track; all 
over 10 in a 
tmck 5*. Sd. 
each extra. 


3 3 1 Per small truck. 


Ditto 


Ditto 




3 9 11 Per medium truck. 


Ditto 


Ditto 


... 


4 2 5 Per large truck. 


Sheep 


Northampton to Bletchley 


11 6 


12 Per small track. 



8. Further exclusive of the charges for collection and 
delivery several of the rates mentioned in paragraph 4 of the 
application have not been increased since the last day of 
December, 1892. 

4. The defendants deny the allegations contained in 
paragraph 5. 

5. The charges for the carriage of small parcels between 
Northampton and London, referred to in paragraph 6 of the 
application, include charges for collection and delivery. 
Exclusive of such charges, the defendants have not since the 
last day of December, 1892, increased the said charges except 
as appears by the following table. 



LONDON AND NORTHAMPTON. 
Small Paecbls Scale fob Cabeiagb of 1 Cwt. 





Class 1. 


Class 2. 


Class 8. 


Class 4. 


Class 5. 


Old Scale, Dec. 31st, 1892, rates 

Less cartage rebate 
New scale 

Less cartage rebate 


1/2 

1/4 
l/0i 


1/3 
1/2 
1/6 
1/2* 


1/7 
1/6 
1/10 
1/6 . 


1/10 
1/9 
2/- 
1/7 


2/3 
2/2 
2/6 
2/0 
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6. Upon the hearing of this application, the defendants _ 189 ^_ 

will crave leave to refer to the whole of the rates and charges Mansion 

now in force for the carriage of merchandise over their lines ciation on 

between Northampton and London and the several other J^Canal 

places mentioned in the application, and for the carriage of Traffic foe 

the United 
small parcels between Northampton and London. kingdom 

7. The rates and charges mentioned in the application are London and 
not unreasonable as alleged in paragraphs 2 and 8 thereof, ^ r ° RTH " 

WESTERN 

and so far as any of the said rates and charges have been Ry. Co. 
increased since the last day of December, 1892, such increases 
are reasonable. 

Before the case came on for hearing the defendants reduced 
the following increased special or exceptional rates complained 
of in the application to the amounts which were charged prior 
to January 1st, 1898, viz.: — for cheese in boxes, casks or 
cases, from Liverpool to Northampton (not collected in Liver- 
pool, but delivered in Northampton) and for leather undressed 
in bales, and leather dressed, from London to Northampton 
(collected in London and delivered in Northampton), and for 
leather dressed, from Leicester to Northampton (collected in 
Leicester and delivered in Northampton), and for boots and 
shoes in hampers, from Northampton to London (collected in 
Northampton and delivered in London). 

At the hearing, C. A. Cripps, Q.C., for the defendants, 
took a preliminary objection to the jurisdiction of the Court, 
on the ground that the rates in question included charges for 
collection and delivery, and the increase was solely attribut- 
able to the cartage charges ; and all differences in respect of 
such charges were by section 5 of the schedule to the London 
and North-Western Eailway Company (Bates and Charges) 
Order Confirmation Act, 1891, to be determined by an arbi- 
trator to be appointed by the Board of Trade. 

Balfour Browne, Q.C., was heard against the objection. 

The arguments are fully stated in the judgment. 

n 2 
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1896 « Collins, J. : My mind has vacillated a good deal during 

Mansion th e argument upon this point, which is, undoubtedly, one of 

ctation on very considerable importance. It arises in this way. The 

RAILHf AY 

and Canal railway company, in answer to a charge that they have since 
thb P unitbd a ( * a * e name< J * n ^ e statute of 1894, raised their rate or 
Kingdom charge, say that when the rate impugned is dissected it will 
London and turn out that they have not raised any rate as to which we 
Western ^ave jurisdiction to entertain the question under section 1 of 
Ry. Co. the Act of 1894. They say that on the rate being disinteg- 
rated it will turn out that that part of the rate which was for 
conveyance has remained unchanged, and that the apparent 
increase is due not to an increase in the charge for convey- 
ance, but exclusively to an increase in the charge for cartage. 
Having said that, they refer to section 5 of the schedule to 
the Confirmation Act, 1891, and contend that the effect of 
that section is to take all questions of the reasonableness of 
charges for all the matters mentioned in that section — one of 
which is the collection or delivery of merchandise outside the 
terminal station — out of the jurisdiction of the Commissioners, 
and to send them compulsorily to arbitration by an arbitrator 
to be appointed by the Board of Trade. They say, therefore, 
that inasmuch as on their view of the facts, namely, that the 
increase is one of the cartage rate only, that raises a difference 
as to the reasonableness of the cartage charge, that is a 
difference which, by the terms of the 5th section of the 
schedule, which I have just referred to, must be decided by 
an arbitrator appointed by the Board of Trade, and can be 
decided by no other person, and therefore is a matter as to 
which the Bailway Commissioners have no jurisdiction. They 
also refer to a case which came before this Court at the last 
sittings, namely Wildman's Case ( x ), which, to a considerable 
extent, is on all fours with the present case, though not 
entirely, for reasons which I shall point out in a moment. 

In Wildman's Case ( l ) this Court did take the course of 
sending to the Board of Trade an application based upon a 
complaint under sub-section 4 of section 5 of the Confirmation 
Order Act, 1891. It was a claim in respect of a sum charged 

(*) Not reported. 
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for the accommodation of trucks during a certain time, and it 1896 - 
was suggested, though it was not admitted, nor was it at all Mansion 

HOUSE ASSO- 

clear on the facts, that there had been an increase made by oiation on 
the railway company in such change. But the point was taken j^^ canal 
before us that assuming that what the railway company had thb^United 
done, which prima facie was a reduction of the charge, in its Kingdom 
result did involve an increase in that charge, the Legislature London and 
had clearly thought that the convenient mode of deciding western 
such dispute was by arbitration under the 5th section to Ry - Ca 
which I have referred. We were told that the difference 
between the parties in that case was one of 8s. 6d., and we 
took the view, or I should say I took the view, that section 5 
having obviously treated cases of that class as best disposed 
of by the tribunal therein named, namely, an arbitrator 
appointed by the Board of Trade, clearly it would be better 
that WUdman'8 Case Q) should be decided by that tribunal 
rather than by ourselves. The case was not fully argued 
when it was before us, because Mr. Wildman was not repre- 
sented by counsel ; and I am not clear now whether in his 
case, if all the facts were known, the proper tribunal to have 
decided it would not have been that to which it was sent, 
namely, arbitration under the Board of Trade. At all events, 
it certainly seems the more convenient tribunal to deal with 
the matter. However, I do not consider myself bound by the 
decision in Wildman's Case because it was decided without 
full argument, and without the assistance which the Court 
always derives from able counsel, on the part of Mr. Wildman. 
Therefore I approach the question as if that case had not 
come before us at all. 

Now the first section of the Act of 1894 is exceedingly wide 
in its terms. It says this : " Where a railway company have, 
either alone or jointly with any other railway company or 
companies, since the last day of December, 1892, directly or 
indirectly increased, or hereafter increase directly or indirectly, 
any rate or charge, then if any complaint is made that the 
rate or charge is unreasonable, it shall lie on the company to 
prove that the increase of the rate or charge is reasonable, 

(*) Not reported. 
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1896 - and for that purpose it shall not be sufficient to show that 
Mansion, the rate or charge is within any limit fixed by an Act of 

ciation on Parliament or by any Provisional Order confirmed by Act of 

an^canal Parliament." 

thk'unitbd ^ ow *' sterns to me that primd facie the words of that 
Kingdom section are abundantly large to cover the case in question. 

London and Assuming that the increase in this case has been one of the 
wStbbn cartage charge only, there is, nevertheless, an increase of a 
By. Co. charge and that has been made since the date named in the 
Act. It has been suggested by Mr. Gripps that the concluding 
words of the part of the section which I have read, namely, 
" For that purpose it shall not be sufficient to show that the 
rate or charge is within any limit fixed by the Act of Parlia- 
ment " — limit the operation of the section to those cases only 
where Parliament has fixed a limit or maximum, that the 
particular charge which we are dealing with is one for which 
Parliament has fixed no limit, and that, therefore, on that 
short ground it is outside the section. Now, I adhere to the 
opinion — or rather perhaps I should say to the suggestion, 
which I made in the argument in Wildman's Case Q), that 
the provision that a maximum, if it exists, shall not be an 
answer to a charge of increase where the increase is below 
the maximum, does not in the least show that the remedy in 
the earlier part of the section is meant to be co-extensive only 
with that possible case. It seems to me that it may embrace 
a great many cases besides the cases where there may be a 
maximum, and the increase may be within it. If there does 
happen to be a maximum fixed by Parliament with respect 
to the particular charge, then it becomes a material factor in 
the discussion whether or not the increase is within that 
maximum; but where there exists no maximum, that par- 
ticular factor does not exist in the discussion, whether or not 
the increase is reasonable. That is all. Therefore I think 
that that argument suggested by Mr. Cripps does not of itself 
narrow the section to cases only where a maximum has been 
laid down by Act of Parliament. Therefore, primd facie, the 
section is capable of applying to the particular point raised 

(*) Not reported. 
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in the case now before us ; namely, an increase of the cartage 1896 » 

charge. Mansion 

That obliges us still to consider the point raised by Mr. ciation on' 

Cripps, that the effect of section 5 of the schedule of the Act A n^canal 

of 1891 is to deal specifically with the particular case that Traffic fob 
r ** . r the United 

now arises, namely, the case of a dispute on the part of the Kingdom 

applicant and the railway company as to whether or not the London and 
charge in respect of cartage is or is not reasonable. The western 
question is whether the specific provisions for the determina- Ry - Co - 
tion of that class of dispute by arbitration takes it from the 
Eailway Commissioners, or is such a clear expression of 
opinion on the part of the Legislature that that particular 
class of dispute is to be dealt with only in that way, as to 
force us, in considering the later Act, to hold that the general 
words of the later Act do not cover the special cases specially 
dealt with in the earlier Act. Now undoubtedly there is a 
great deal to be said, and a great deal was very forcibly said, 
by Mr. Cripps on that aspect of the case ; but after considera- 
tion, and consideration of many points which were not present 
to my mind, and which were not referred to in the argument 
in WUdman's Case ( L ), I have come to the conclusion that that 
contention must not prevail. 

I had better first consider how the law stood at the time 
when this Act of 1891 was passed, in order to see whether, 
after the Act of 1891, there was or was not a subsisting juris- 
diction in the Eailway Commissioners to deal with a dispute 
as to the reasonableness of cartage charges — charges for the 
collection and delivery of merchandise outside the terminal 
station. Now, there was a provision in the Traffic Act of 
1878, namely, in section 15, which enabled the Commissioners 
" To hear and determine any question or dispute which may 
arise with respect to the terminal charges of any railway com- 
pany where such charges have not been fixed by any Act of 
Parliament, and to decide what is a reasonable sum to be paid 
to any company for loading and unloading, covering collec- 
tion, delivery, and other services of a like nature." That 
power was vested in the Commissioners by section 15 of the 

(*) Not reported. 
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1896 » Act of 1878, and that was the law when this Act, or Order, 

mansion was confirmed by an Act passed in 1891. Now, undoubtedly, 

ciation on in my judgment, that Order did take from the Eailway Com- 

an^Canal m i s sio n 6rs a large part of their jurisdiction under section 15. 

Traffic for i do not think that can be disputed. Section 15 gave them 
the United ..... . _ 

Kingdom jurisdiction to consider the reasonableness, and to decide upon 

London and **» ot the terminal charges and of the sums to be paid "for 
Western losing, unloading, covering collection, delivery, and other 
Ry. Co. services of a like nature." The standard therefore fixed by 
the Statute of 1878 was, in cases under that section, a stan- 
dard of reasonableness to be laid down by the Eailway Com- 
m issioners ; but by the Act of 1891, for a large part of that 
jurisdiction unquestionably a fixed standard, namely, a 
maximum, has been laid down by the Legislature ; and as to 
that part of their jurisdiction I do not see how it can be 
contended that it really remained in the Railway Commis- 
sioners. It could not be contended that where Parliament 
has, by special legislation, fixed a maximum, the Eailway 
Commissioners are nevertheless at liberty to determine what is 
a reasonable sum. Therefore, I think it must be assumed 
that, at all events, as to a large part of that section, the pro- 
visions of the Act of 1891 substituted something inconsistent 
with the continuance of the Commissioners' jurisdiction under 
the earlier Act. But they deal in the Act of 1891 not only 
with that part of the 15th section in respect of which they 
fixed maxima, but with the residue of it under section 5 ; as 
to a portion of the matters within their jurisdiction, they fixed 
maxima which ipso facto exclude from the consideration of the 
Eailway Commissioners all questions as to whether or not the 
sum charged was reasonable ; as to the residue — at all events 
as to that part of it which comes under discussion now, they 
did not fix a maximum, but they substituted another tribunal 
which was to ascertain the reasonableness for the Eailway 
Commissioners, and though it is not necessary to decide that 
point on this particular application, because this application 
was not based upon section 15 of the Act of 1878, still, as the 
point has been discussed, I must say that, in my own judg- 
ment, it seems to me that after the Act of 1891 was passed, 
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and before the Act of 1894 was passed, the jurisdiction to deal 1896 - 

with the question of reasonableness of terminal charges or the Mansion 

house asso- 
charges named in the 15th section, was taken away from the ciation on 

R AI L WAY 

Eailway Commissioners and dealt with by the schedule of the ^j, canal 
order to which I have referred— dealt with in part by substi- ^^United 
tuting a maximum for what the Commissioners might consider Kingdom 
reasonable, and dealt with as to the other part by substituting London and 
arbitration under the Board of Trade for the opinion of the western 
Commissioners. RY - Co - 

Now I think that is so, notwithstanding the provision to 
which our attention was not called in Wildmaris Case ( x ), and 
which I think has an important bearing on the part of the 
case with which I am about to deal. I think that is so not- 
withstanding the third section' of the enacting part of the 
Order of 1891, which is in these terms : " This order is to be 
read and construed subject in all respects to the provisions of 
the Eailway and Canal Traffic Acts, 1878 and 1888, and with 
any other Act or part of an Act incorporated therewith." 
Giving full effect to that section and recognising that the 
paramount legislation is the larger legislation of the Traffic 
Act, and that the subordinate legislation is the particular 
legislation whereby the Provisional Order becomes enacted by 
law ; recognising that, I find, on the argument that I have 
just stated, such an absolute incompatibility between the pro- 
visions of the Provisional Orders and the enactment of the 15th 
section of the Act of 1878 that I cannot doubt, notwithstand- 
ing the provision that the Order is to be subject to the Traffic 
Act, that the jurisdiction of section 15 was taken away, in all 
matters material to this case, from the Commissioners and 
put elsewhere. 

However that may be, that brings me to the effect of the 
Act of 1894 upon the Act of 1891. I find, therefore, when 
the Act of 1891 became law that where there was a dispute 
between a trader and a company as to whether or not a charge 
for cartage was reasonable or not the Legislature had directed 
that that question, being a difference arising under the 5th 
section, was to be determined by an arbitrator appointed by 

( l ) Not reported. 
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1896. the Board of Trade, and my view is on that, that after the 

Mansion Act of 1891 became law there was no jurisdiction in the 

ciation on Commissioners to deal with a dispute between a trader and a 

an^cIkal company as to whether a charge for cartage was reasonable 

Traffic for or no t. 
the United 
Kingdom Now that being in my view the state of the law, the Act of 

London and 1894 was passed in the terms which I have read. Well, are 
Western *^ e 8 enera l provisions of that Act, in the first instance, so 
Ry. Co. inconsistent with the existing provisions of the Act of 1891 as 
to leave us the alternative of deciding either that the Legisla- 
ture have in fact repealed the 5th section of the schedule to 
the Act of 1891, or that they must be taken to have left that 
intact altogether, and have intended to deal only with cases 
which could not be brought under the 5th section, which is 
the contention of Mr. Cripps. He says that the intention of 
the Legislature in the specific matter of difference, that is 
cartage, was that that should be dealt with by one tribunal 
only, namely, arbitration, and that the Legislature must have 
passed the subsequent legislation in view of that fact, and 
therefore cannot be taken to have embraced under the words 
" rates and charges " such rates and charges as are the 
subject-matter of difference and of decision under the 5th 
section of the Act of 1891. It seems to me, however, that 
when we examine by the light of argument, as we are now 
enabled to do, more critically the two sections, there is no 
real incompatibility between them. The Act of 1894, as I 
have pointed out by merely reading the section, deals with 
one specific occasion of difference, namely a difference arising 
by reason of an increase in a rate or charge since the date 
named. Now it does not appear to me that there is any 
incompatibility whatever between these two provisions : (1) 
that under the Act of 1891, in ordinary cases of difference 
between a trader and a railway company as to the reasonable- 
ness of a cartage rate, the arbitrator is to be the proper 
person to deal with it ; (2) that in a case of difference arising 
under the special circumstances of an increase made since a 
given date, that is to be dealt with by the Eailway Commis- 
sioners. I think when you look at the provisions made in the 
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Act that becomes clear. They deal in the Act of 1894 with 1896 - 
the case of an increase, and they enact remedial legislation. Mansion 

xiOUSE A880" 

They enact a provision obviously in favour of the trader, the ciation on 

Railway 
person complaining, for they say that such an increase, j^^ canal 

whether within a maximum or not — it may be within a maxi- ^he F united 
mum — of itself throws upon the railway company the burden Kingdom 
of justifying it ; the basis of the legislation of this section is London and 
the fact of an increase, an increase in respect of which the we^ern 
person complaining gets this benefit, that he comes with a • Ry - Co - 
prima facie case in his favour on merely proving the increase, 
and throws upon the railway company the necessity of justi- 
fying it. 

Now, as I have said, it seems to me it is not at all incom- 
patible with the general provisions applicable to this special 
differing circumstance of an increase since a given date, 
to allow the general question of difference, where that special 
circumstance does not exist, to be dealt with by an arbitrator 
appointed by the Board of Trade, and to give to the Commis- 
sioners a jurisdiction to deal with the dispute where it 
originates in the fact of an increase, and thereby to give the 
trader a different and a better remedy in the case of an 
increase, from that which he may have had where the com- 
plaint was one of a difference not based on the fact of an 
increasa since a given date. 

Now, that being my view of the section, it is not at all 
necessary for me to deal with the difficulties suggested by Mr. 
Cripps as to whether when you find an absolute incompati- 
bility between a later general enactment and a prior special 
enactment, you are to deem that the former one is repealed, 
or to deem that the incompatibility is such that you must 
narrow the effect of the later Act by taking what has been 
dealt with by the former Act out of it. I am not, I think, in 
the view which I have taken as to the two enactments driven 
to deal with that contention at all, because there does not 
appear to me that incompatibility between the two which 
obliges me to resort to this consideration, but I would point 
out that this is not a case of a later Act by general words, if 
construed in their generality, depriving some special class of 
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Mansion Act, which is one of the governing considerations where you 
ciation on" are dealing with the question whether the later provisions of 
and^anal a g enerft l Act h ftve or h &ve n °t» overriden the special pro- 

Trapfic por visions of an earlier one. In this case the later Act is one 
the United 
Kingdom enlarging the benefits secured to a particular class under an 

London and earlier Act. It is remedial ; it is in no sense cutting down ; 
Wemern an( * * or *^ e reason I k ftve pointed out I do not think there is 
Rt. Co.' any incompatibility at all between the two enactments. 

I may point out that there is another circumstance differing 
this case from Wildman's CaseQ); and one which I think affords 
an argument in favour of the view which I have suggested, 
and that is that in this case the application is brought, not by 
an individual trader, but by a public body, which is an asso- 
ciation of traders. Now, the Legislature clearly intended that 
public bodies should have the right, though not themselves 
aggrieved, to put in suit claims which it might be difficult 
for individual traders for many reasons themselves to put 
forward. Probably it was thought that there were many 
cases in which the particular grievance of the particular 
trader was such that he would rather acquiesce in it than be 
at the expense and annoyance of trying to have it set right by 
the tribunal ; and therefore the Legislature in its wisdom, by 
a provision in the Act of 1888, enacted that certain public 
bodies should have the right to come before the Railway 
Commissioners, and that the Eailway Commissioners should 
have jurisdiction to determine such questions, and that they 
might do so without proof that such authority was aggrieved 
by the matter complained of. It seems to me that it would 
cut down the remedial purpose of that legislation very largely 
if we were to take out of it all cases of disputes arising under 
the 5th section of the schedule of the Act of 1891. It is 
obvious that a public body could not bring itself within the 
provisions of that section. The section itself, as was clearly 
pointed out by Mr. Balfour Browne, deals with a specific 
grievance of a specific trader, and it could not be made 
applicable, I think, to a general application by persons not 

( l ) Not reported. 
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themselves aggrieved, but who are merely putting in suit the 1 896 - 

grievances of a number of different traders. Now, I think it Mansion 

House Asso- 
is fair to suppose that the Legislature in 1894 had in view the ciation on" 

earlier legislation and recognised the advantage to the com- ^^canal 

munity of public bodie3 having the right of putting in suit Traffic for 

THE UNITED 

the grievances of traders, and, holding as I do, that the kingdom 
Eailway Commissioners have jurisdiction in this matter, I am l OND o N and 
enabling a public body to come forward in a case such as this, ,?° RTH " 
and bring before the Eailway Commissioners a grievance Ry. Co. 
which, were Mr. Cripps' view to prevail, it would be impos- 
sible for them to put in suit. That is another reason why I 
think the construction which I have put upon this section is 
the true one. For these reasons I think the point made by 
Mr. Cripps cannot be sustained. 

The Court then heard the case on the merits. The nature 
of the evidence is fully stated in the judgment of Sir Frederick 
Peel. 

Balfour Browne, Q.C., Cyril Dodd, Q.C., and R. Whitehead 
for the applicants. 

Pope, Q.C., C. A. Cripps, Q.C., and C. A. Russell for the 
defendants. 

Collins, J. : I have read the judgment that Sir Frederick 
Peel is about to deliver in this case, and I agree with it. 

Sir Frederick Peel : This is a complaint of the increase 
made since 1892 by the London and North-Western railway 
company in the rates and charges at which they carry traffic 
to and from Northampton, and more especially between 
Northampton and London. The rates complained of are the 
class rates 1 to 5 ; the exceptional rates on grain, sugar, and 
certain other articles ; the live stock rates to Northampton 
from Hereford and stations on the Central Wales line and 
from Northampton to Bletchley ; and, lastly, the rates on 
small parcels. These rates — taking them as a whole and at 
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1896 > the inclusive amount of such of them as are collected and 

Mansion delivered rates — show an increase of 4*41 per cent. This 

ciation on increase is chiefly due to alterations in cartage charges and 

an^Canal re kates, * or > tt cartage is deducted according to the rebates 

Traffic foe allowed before and after 1892, the present net rates are 5*29 
the United r 

Kingdom per cent, less than they were. 

London and ^he class rates (1 to 5) between London and Northampton 
Westebn are *^ e *"" s * com pl a i ne ^ of, and as to these, the railway com- 
Ry. Co. pany state in their answer, that exclusive of the charges for 
collection and delivery included in them, none of them 
(Class 1, Camden Station, excepted) have been increased 
since 31st December, 1892. There is an actual increase in 
the total rate for each class, but the increase is declared to be 
wholly in the cartage charges, and the sums now included on 
that account in the total rates are : — class 1, 5*. Id. ; class 2, 
5*. lOd. ; class 3, Is. ; class 4, 8s. 4d. ; and class 5, 10s. 
These sums, it is said, fairly represent actual present cost, and 
are also the rebates allowed off the rates on goods not carted 
by the railway company ; and the company say, that as far as 
the net rates or the rates for conveyance and terminals are 
concerned, they are no higher now than they were in 1892 
(except as to a small increase in class 1 to and from the 
Camden Station). The question, therefore, as to these class 
rates is whether the increases they shew are justified as 
increases of the charges made for collection and delivery out- 
side the terminal station. This is a question altogether irre- 
spective of the sums allowed as rebates. There may be no 
difference at the present time between charges and rebates, 
but there was no such relation between them before 1898 ; 
and London rebates at least were a long way behind the cost, 
and were, to and from Camden, 3s. 4d., and from City stations, 
Is. 8d. for all classes. Now it seems to be conceded that the 
present cartage charges are not unreasonable, having regard 
to the cost of service. If any fault is found with them on the 
applicants' part, it is that they might well be higher. They 
do not admit, however, that cost has increased as alleged by 
the company. The company's statement on this point is that, 
owing partly to the enlarged cartage area in London, and 
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partly to the increased wages of their carters, the cost has 1896. 

increased from 12 to 15 per cent, in the last ten years. The mansion 

price of forage makes some years more expensive than others, ciation on 

but as to cost having increased, and having a tendency up-' J^canal 

wards, Mr. Harrison's evidence is confirmed by that of other Traffic fob 

the United 
witnesses, and there is ground therefore for increasing the Kingdom 

class rates of 1892 by such addition to the item they contained London and 

for cartage, as the greater cost of the service justifies. As to J? 0RTH " 

WESTERN 

what this item was we have no direct or positive statement. Ry. Co. 
Before 1898 the railway company did not distribute a rate 
between its several parts, nor allocate any sum out of it 
specially to cartage ; while as to the rebates, which were the 
same for all classes, they were not fixed as sums sufficient to 
pay for cartage, and were put purposely low to deter inde- 
pendent carriers from competing with the railway company. 
We are left, therefore, to the probabilities of the case, and I 
think it may fairly be taken that the cartage charges before 
1898 were as compared with the present charges as the cost 
at that time was as compared with the present cost ; and if 
this conclusion is not unreasonable, and the old charges are 
increased in the required proportion, the addition this will 
make to them does not equal the sums by which the new class 
rates, of which complaint is made, exceed the old class rates, 
and so far as this is the case the railway company fail to 
establish the reasonableness of the increase. Class 1, for 
example, is now 19s. 2d., or lOd. more than the class rate of 
1892, and of the 19s. 2d., 5s. Id. is the cartage charge and 
rebate, and 14s. Id. the net rate. 10d., however, is consider- 
ably more per ton than is required to cover the increased cost 
of cartage, and if so much of the increase cannot stand on the 
point of cartage, neither can it be justified as an addition to 
the other part of the rate, for 14s. Id. is within \d. of 
the company's maximum, not to mention that they ex- 
pressly state that apart from the charges for collection and 
delivery they had made no increase in their class rates 
since 1892. 

They make the same statement with regard to the charges 
for the conveyance of small parcels. These charges also 
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1896 - include sums added for collection and delivery, and the 
Mansion defence as to any excess in the small parcels scale of 1893 

XJf\ f *A1P A AAA 

ciation on over that of 1892 is that it is due to the cartage charges being 
and 1 Canal higher. These cartage charges are a proportion according to 
!^ AP tt IC F0E w ^ght of the tonnage charge for carting, 1 cwt. of goods of 

THE UNITED 

Kingdom class S, for example, paying l-20th of what a load of goods 
London and of the same class would pay for carting. 1 cwt. is the parcel 
Western we igh* taken in the pleadings to illustrate the sums charged 
Ry. Co. between London and Northampton, and upon 1 cwt. the 
increase is 2d. in classes 1 and 4, and 3d. in classes 2, 3 and 
5. How much was cartage in the old scale does not appear. 
The rebate was no test of it, and none was given unless a 
freighter's parcels in the same day weighed together at 
Northampton 1 cwt. or more, and in London 500 lbs., when 
the rebate for parcels was Id. at Northampton and in London, 
Id. City stations, and 2d. Camden. But if the actual charge 
was as the cost as it is now, an addition to it in the propor- 
tion in which cost has increased would not raise it to a level 
with the increase in the scale, and on the ground, therefore, 
on which the railway company rely, the whole increase cannot 
be maintained. 

It is also alleged that the parcels charges have been 
increased by the tonnage class rates, by which they are 
regulated, being taken not at their amount as station to 
station rates, but as collection and delivery rates. A parcel 
is thus charged, it is said, a proportion of what is cartage in 
the tonnage rate of its 61ass, whereas the tonnage rate for 
this purpose should, according to the companies Bates Order 
Confirmation Act, be the mileage and terminal rate only. 
But it seems a sufficient answer to this that the parcel rates 
are themselves collected and delivered rates, and that no 
claim is made to increase the old rates except so far as an 
increase in the charge for cartage can be justified. And it is 
not, I think, made out that there has been any increase in 
any other form except a small one of \d. in class 2. 

A large part of the Northampton traffic is stated to be 
carried at exceptional rates, or rates lower than the class 
rates, and out of which also smaller rebates are given to 
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freighters for whom the railway company do not cart, and 1896 - 

it is complained that the following articles carried at special Mansion 

l House Asso- 

rates are charged more than in 1892 : — Sugar, butter, cheese, ciation on 

groceries, preserves, leather undressed in bales, hides raw, a^Canal 

tanning materials, leather dressed, boots or shoes in hampers, ?* AF * IC F0E 

THE UNITED 

grain, flour and artificial manure. As regards the last three Kingdom 
articles, as far as they consist of Northampton traffic, to or London and 
from London, it is explained by the railway company that western 
they have now uniform or group rates for their different Ry « Co « 
London termini, whereas before 1893 the rates to or from 
Camden were less than the rates to or from Broad Street or 
the riverside stations ; and that the group rates if above the 
Camden rates are below the City or waterside rates, and that 
the adjustment made on this group basis, is on the whole, 
an advantage to the trade, from the fact that the bulk of the 
grain and artificial manure traffic is dealt with at the City 
or riverside stations. Thus, grain and flour (London and 
Northampton) station to station, 2 ton lots, was 8s. 4d. Camden, 
and 10*. City, and is now for either 8a. 9d. Thus, too, the 
rate for artificial manure, London and Higham Ferrers 
station to station, 4 ton lots, was in 1892 6s. 8d. Camden, 
and 8*. 4d. City, and is now 7s. for any London station. 
Altered conditions of the rate is the ground on which other 
cases of increased grain and flour charges are maintained by 
the railway company to be justifiable. Thus, the grain rate, 
Dudley to Northampton, 2 ton lots, has been increased from 
9s. 2d. to 98. 7d., but for this the railway company now collect 
or deliver anywhere in Dudley, instead of only on the canal 
bank. So, again, grain and flour, London and Northampton, 
5 ton lots, the rate of 9s. 2d. in 1892, collected by truck or 
barge, is now 9s. Id. collected by barge, but is reduced to 
88. 10d., 4 ton lots, collected by truck, and for a consignment 
of 20 tons collected by barge to 8s. 7d., and by truck to 7s. 
As to the rest of the grain and flour rates, they are rates to 
Northampton, from three or four places at a short distance 
from it, as Long Buckley, Higham Ferrers, Crick, and Weedon. 
These have been increased 2d., on the general ground of the 
increased percentage of gross receipts required to meet 
b. — VOL. IX. o 
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1896 » _ expenses in working — a point to which we will refer later. Of 

Mansion the other special rates complained of some have been disposed 

ciation on of since the application was filed by concessions on the part 

and 1 Canal °* *^ e ra ^ a y company. They have reverted to the rates of 

Traffic fob J892 as regards cheese from Liverpool to Northampton, and 

kingdom as regards boots and shoes in hampers, and leather dressed 

London and or undressed in bales, and as regards sugar they have granted 

^sstkbh a 8tat i° n to station rate of 10a. 10d., for 2 ton lots, City or 

Ry. Co. Camden to Northampton. 

So far the matters under this head of the application seem 
to be accounted for by the company. But there remain the 
short distance, station to station, grain rates to Northampton, 
the rates collected and delivered from London to Northampton 
for sugar, and raw hides and tanning materials increased 
from 15*. to 15*. 9d., and for cheese, groceries and provisions 
increased from 18*. 4d. to 19*. 3d., and lastly, the rates 
collected and delivered for butter in casks, from Birmingham 
to Northampton, increased from 17*. 6d. to 17*. lid. The 
explanation afforded for the increase in these cases is that 
the railway costs more to work than it did, and that the 
percentage of goods and mineral- working expenses to goods 
and mineral receipts has increased from 48*90 in 1880, to 
54*56 in 1892. But the cartage component of those rates 
has not been increased. It is, indeed, less than before. In 
class 1, to and from Camden (London), it is 8*. 4d., and in 
class 2, 8*. 9d., as against a rebate before 1898 of 4*. lOd. 
either class, and though for city stations the rebate was 8*. 2d. 
only, there is no reason to suppose that the actual cost of 
carting was less there than at Camden, beside that, as Mr. 
Harrison said, the high rebate at Camden had a tendency to 
draw traffic to that goods station, which, but for the low 
rebate at the City stations, would have gone to Broad Street. 
If, then, we take 4s. lOd. from the aggregate rates of 1892 
of 15*. and 18*. 4d., we have as the then net rates 10*. 2d. 
and 18*. 6d., and if from rates of the same aggregate amount 
we deduct the present cartage charges and rebates, we have 
as the new net rates 11*. 8d. and 14*. 7d. Without any 
increase, therefore, on the amount of these rates as they 
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stood at the end of 1892, there is already a considerable 1896 - 

increase in that division of the rates which represents con- mansion 

House Asso- 
veyance and terminals, Is. 6d. a ton in the one case, and ciation on 

la. Id. in. the other. The same remark will apply to the and^Canal 
Birmingham rate if the charge for collection and delivery is Traf *ic f <>e 

THIS UNITED 

now 2s. instead of 3*., as I think was stated. Kingdom 

Under these circumstances, making every allowance for London and 
the increased cost at which the company's total goods and ^^teen 
mineral traffic is worked, that increase does not appear Ry - Go- 
to justify any addition being made to the Is. 6d. and the 
Is. Id. 

There is, lastly, a complaint of the cattle rates to North- 
ampton from Hereford, and from Kington and Penybont, two 
stations on the Central Wales Line, having been raised, and 
of a new regulation under which as many beasts cannot 
always be sent at the rate for a small truck or a medium 
truck, as the case may be, as before 1893. The latter point 
is a result of the provisions in the Companies Bates, &c, 
Order Confirmation Act, which make the rate per truck vary, 
as before, with the size, but substitute for the number of 
beasts which may be carried at each rate per truck such 
number as the area of each size of truck can accommodate 
without crowding. This may admit of fewer fat beasts being 
carried at the small or medium truck rate, but the freighter, 
on the other hand, can send more store beasts or beasts of 
smaller size. As to the rise in the rate per truck to North- 
ampton from Hereford, and the two other places, it appears 
that the old rates in these cases were unduly favourable com- 
pared with what other districts from which similar traffic 
was carried to Northampton were charged, and that the 
revision complained of did no more than establish a uni- 
formity of charge. As it is they still get the benefit of being 
charged by the distance of a shorter competitive route than 
the actual route travelled over by the London and North- 
western Eailway Company. 

The same ground of being unduly low is the reason why the 
sheep rate from Northampton to Bletchley station has been 
raised 6d. per small truck. 

o 2 
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1896. Lord Cohham : I agree with the judgment just delivered, 

Mansion and only have to add a few words indicating the mode in 

ciation on which I have arrived at the conclusion that the main defence 

and^canal °' t* 16 rft ttway company to this application has failed. It 

Traffic foe £ b sufficient for my purpose to take the Northampton and 
thb United j r r ±- 

Kingdom London class rates, which the applicants allege to have been 
London and unreasonably raised on January 1st, 1893. The defendants 
\^tkbn ft dniit the increase upon the aggregate rates, but they say that 
Rt. Co. in reality the increase is wholly confined to that portion of the 
rates which is charged for collection and delivery or cartage 
in London, and this increase they seek to justify by showing 
that the cost of this service has increased. What we have to 
do .then is to ascertain what the increase of the cartage charges 
has been, and whether the estimated increase of from 12 to 15 
per cent, in the cost of the service can justify it. Mr. Harrison, 
indeed, says, in answer to question 1246, " I think I have got 
an increase in cartage in London of between 12 and 15 per 
cent., and I have only increased my charge something under 
5 per cent." But this is not consistent with the defence set 
up. It is true that the aggregate rate is only increased by 
5 per cent, or a little less, but the defendants tell us that we 
have nothing to do with the larger portion of the rate which 
is charged for railway services proper (for that has not been 
increased), but that the increase is only upon the cartage 
charge. If so, the increase must obviously have been much 
more than 5 per cent., and Mr. Harrison's comparison must 
tell against him instead of in his favour. We do not know 
what the charges were before 1898 for collection and delivery 
in London as no separate charges were made, but upon the 
defendant's own showing they would have been as follows : — 
In class 1 the increase of the aggregate rate is 10d., but this 
we must take to fall exclusively upon the cartage portion of 
the rate. That charge is now 3s. 9c?. If we deduct from it 
10d., the remainder, 2*. lid., represents the former charge, 
and the increase upon it has been over 28 per cent. Simi- 
larly, in class 2, the increase has been 31 per cent ; in class 3, 
33 per cent. ; in class 4, 36 per cent. ; and, in class 5, 85 per 
cent. ; and the average increase, having regard to the distri- 
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button of the traffic in the various classes, has been between 1896 » 

32 and 83 per cent. This cannot, of course, be justified by mansion 

t p • ' , , „ House Asso- 

an increased cost of from 12 to 15 per cent., which is Mr. ciation on 

Harrison's estimate. It follows then, either that the increase an^ Canal 
in the cartage charge has been excessive, or, as is more pro- th AF u C i P ed 
bable, that the increase has never in effect been made as Kingdom 
suggested, but has fallen to a great extent upon the railway London and 
portion of the aggregate rate. Such part of the increase in western 
the class rates can only be justified by other considerations Ry - Co - 
than those set up by the defendants. Tarn of opinion, there- 
fore, that the defence of the railway company as regards the 
class rates, and also as regards the special and small parcels 
rates, fails, so far at least as their justification has been based 
upon the ground that the increased charge has been covered 
by the increased cost of cartage. 

With respect to the other points dealt with it is impossible 
for two minds to arrive at precisely the same views upon such 
complex data as those before us ; but such doubts as I may 
entertain are not such as to warrant me in arriving generally 
at a different conclusion from Sir Frederick Peel's. 

The Commissioners issued an Order, in which the operative 
part was as follows : — 

" This Court doth find and determine that the defendants 
have, since the 31st day of December, 1892, increased 

" (1) Their class rates per ton upon traffic between London 
and Northampton ; 

" (2) Their charges for the carriage of small parcels between 
Northampton and London. 

" And this Court doth further find and determine that it 
has not been proved by the defendants that the whole of the 
increase in the rates and charges which has been so made is 
reasonable ; and this Court doth order and direct that the 
defendants discontinue to charge the said rates and charges. 

" This Court doth also find and determine that the defen- 
dants have, since the 31st day of December, 1892, increased 

" (3) Their special or exceptional rates (collected and de- 
livered) for sugar, raw hides, tanning materials, 
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1896 - cheese in boxes, casks or cases, groceries, and pre- 

Mansion serves (fish, fruit and provisions) in casks, boxes 

House Asso- ' r ^ 

ciation on and cases, from London to Northampton, and for 

"U 1 TT ^ff A V __. 

and Canal butter in boxes and casks from Birmingham to 

Traffic fob Northampton. 

the United r 

Kingdom "And this Court doth further find and determine that it 

London and has not been proved by the defendants that the increase in 

Western *^ e sa ^ special or exceptional rates which has been so made 

Ry. Co. i s reasonable ; and this Court doth order and direct that the 

defendants discontinue to charge the said increased special or 

exceptional rates.' ' 

The defendants subsequently appealed against so much of 
the Commissioners' Order as related to the defendants' class 
rates per ton upon traffic between London and Northampton, 
and their charges for the carriage of small parcels between 
Northampton and London. 

C. A. Cripps, Q.C., and C. A. Russell, for the defendants. 

Balfour Browne, Q.C., Cyril Dodd, Q.C., and R. Whitehead, 
for the applicants. 

The Master of the Bolls (Lord Esher) : In this case 
there has been a decision of the Railway Commissioners, and 
there is an appeal against that decision. The appellant, 
therefore, has got to show that they have made some mistake 
in point of law. 

In 1892 the railway company fixed certain rates for the 
conveyance of goods which are called class goods from North- 
ampton to the addresses of the consignees in London. Since 
that time, for that same service, that is, for the one convey- 
ance from Northampton to those addresses, which conveyance 
is carried out partly on the railway and partly in carts, they 
have increased the rate, and the applicants say the appellants 
have no right to increase that rate ; they assert that the 
increase of that rate cannot be justified, that is, that it is 
unreasonable. The appellants say : " We can justify that 
rate. We admit that we have increased it, but we say that 
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that rate was a rata which was made up in consideration of 1896 - 
the cost to us of carrying on rail, and the cost to us of carry- Mansion 

. . HOUSE ASSO* 

mg in carts, and we can show that the cost to us of that part ciation on 
of the conveyance which consists in the carrying in carts has AND canal 
increased to an extent which justifies our increase of the thb F unitbd 
whole rate." They did try to say that the Commissioners Kingdom 
were not to deal with the whole rate, but only to deal with the London and 
part of the rate which was in respect of the cartage. In my western 
opinion, they never made a rate in respect of the cartage. RY - Co - 
Their charge was in respect of the conveyance. It is true 
that that conveyance was partly on the rail and partly in 
carts, but it was one conveyance, and therefore that is the 
rate which they fixed for the conveyance. In my opinion, 
the only question is, whether they are justified in raising 
that charge for the whole conveyance, but I think that they 
might justify the raising of the whole rate, if. they could 
show that they had only raised it in consequence of the in- 
creased cost to them of the cartage, and that they have only 
raised it in conformity with that increase of cost of that 
part of their one rate. It is for them to show that they 
are justified in raising the rate to the extent to which 
they now claim, and that they have been prevented from 
justifying that by some error in law made by the Eailway 
Commissioners. They cannot say that they have been pre- 
vented by the findings of fact, because there is no appeal 
against the findings. 

Now there was a point of law which they said was raised. 
At first they said it was raised in this way. They said that 
we have a right to show that the rate which we imposed in 
1892 was too small as against ourselves : that the whole rate 
was too small because the part of it which consists of the 
cartage was too small in 1892, and we have a right to enter 
upon that question and inquire whether it was too small or 
not ; and if they went this length and said : " Although there 
should have been no increase of cost to us at all from 1892 to 
the time when this complaint was made or to the time when 
we raised the rate, we should still have a right to say, * But 
our charge then was too small, and therefore for that reason 
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1896 - we had a right to increase the rate.' " In my opinion that is 

mansion not a true application of this first section of the Act of Parlia- 

ciation on ment, because that would amount to saying, although there 

and'canal k ft8 been an increase of charge without any increase of cost 

Traffic fob to us at all, we can nevertheless increase the rate. I should 
the United 
Kingdom have thought not. Then that point of law seemed to be 

London and given the go-by too in this case, because on the facts — and 
western there * s no a PP©&! against the facts — the Eailway Com- 
Ry. Co. missioners have come to the conclusion that the appellants 
have not shown that there was an increase of cost which 
justifies the amount of the increase of charge which they 
have now made. The appellants have not shown that, for 
this reason, that they have not said what was the cost of that 
part of the rate. Now whether they have shown that in evi- 
dence or not must be a question of fact, and, therefore, they 
are not entitled to come to us and say the Commissioners 
are wrong in deciding that. 

Then if that point of law does not arise, what point of law 
does arise ? The only point of law which it is now suggested 
that we have to decide is that it is said that if the present 
charge is held to be a reasonable one, that is conclusive that 
the increase of charge is reasonable. Now put it in that form, 
and I should myself be perfectly clear that that is not good 
law. What the company are bound to prove is that the 
increase has been reasonable, and they do not show that by 
showing merely that the present charge is reasonable. But 
here again we are met with this : that the Commissioners 
have not found that the whole charge is at the present time a 
reasonable one. They have come to the conclusion that the 
increase is not reasonable, and so far as that depends upon 
fact we cannot overrule it, and the only question of law is 
whether they were prevented from finding the fact which they 
have found by an assertion that they have found that the 
whole charge was reasonable, when they have not found that. 
The truth is, therefore, that there is no point of law raised in 
this case upon which this Court can give any decisive judg- 
ment. 

I think that the appeal should be dismissed. 
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Kay, L.J. : This case comes before us as an application 1896 - 

under the Eailway and Canal Traffic Act of 1894; and the „ mansion 

. . House Asso- 

short effect of that Act, reading it very briefly, as applicable ciation on 

to this particular case, is this: where a railway company a^cInal 
has, since the 31st of December, 1892, directly or indirectly ^^nited 
increased or hereafter increase directly or indirectly any rate Kingdom 
or charge, then — that is where there has been an increase — London and 
if any complaint is made that the rate or charge is unreason- \^s?ben 
able it shall lie on the company to prove that the increase — Ry - Co - 
not that the rate or charge, but that the increase of the rate 
or charge is reasonable ; and for that purpose it shall not be 
sufficient to show that it is within the maximum fixed by 
Parliament. Then the second sub-section of that first section 
provides that the companies shall keep books specifying all 
rates and charges in use on the 31st December, 1892, and 
keep them open to inspection. Now there is nothing there to 
say that the charges on the 31st December, 1892, are to be 
treated as fair or unfair ; there is not a word about it. There 
is only a provision that they shall keep a record, and this Act 
of Parliament has nothing to do whatever with a rate or 
charge unless it has been increased since 1892. Now, in this 
case, there was in 1892 a general rate, or charge, for convey- 
ance from Northampton to the place of business of consignees 
in London and elsewhere. It was not divided into parts. 
Neither in the books of the company nor anywhere else is that 
through charge disintegrated. But those charges have, since 
the 31st of December, 1892, been increased, and we are told 
that they were increased on the 1st of January, 1893, and 
increased to the amount which is proved in this case. The 
attempt by the company, on whom the burden is thrown, of 
justifying the increase was to show that the whole of this 
increase was attributable to cartage, and none of it to what 
they call the tonnage rate on the line. Now, first of all, did 
they prove that ? We have nothing to do with the question 
of fact. Sir Frederick Peel's judgment is adopted by Mr. 
Justice Collins, and Lord Cobham gives a separate judgment, 
and they both say as distinctly, to my mind, as words can 
express it, that that is not proved. The appellants have not 
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1 896« proved what the charge for cartage was in 1892. There is 

Mansion nothing in their books to separate the charge made in 1892 

ciation on into so much for carriage on the line, and so much for cartage, 

and^anal nor * s ^ ere an y evidence to show what the charge in 1892 was, 

Tbafpic fob an d therefore, it is found by the Railway Commissioners that 
the United ' . J f 

Kingdom there was no evidence whatever before them to show that this 

London and increase was wholly attributable to the cartage. Now, I will 
Astern J us * rea( * *^ e P ara g ra ph *° justify what I have said. This is 
Rt. Co. what is said in the judgment of Sir Frederick Peel, and 
adopted by Mr. Justice Collins : " Now it seems to be con- 
ceded that the present cartage charges are not unreasonable, 
having regard to the cost of service. If any fault is found 
with them on the applicants' part, it is that they might well 
be higher. They do not admit, however, that cost has in- 
creased " — that is the cost of cartage — " as alleged by the 
company. The company's statement on this point is that, 
owing partly to the enlarged cartage area in London, and 
partly to the increased wages of their carters, the cost " — that 
is the cost of cartage — " has increased from 12 to 15 per cent, 
in the last 10 years. The price of forage makes some years 
more expensive than others, but as to cost having increased, 
and having a tendency upwards, Mr. Harrison's evidence" — 
that is the evidence given on behalf of the railway company — 
" is confirmed by that of other witnesses, and there is ground, 
therefore, for increasing the class rates of 1892 " — that is the 
whole rate, the lump sum charged from one terminus to the 
house of the consignee — " There is ground, therefore, for 
increasing the class rates of 1892 by such addition to the item 
they contained for cartage, as the greater cost of the service 
justifies. As to what this item was " — that is the item of 
cartage — " we have no direct or positive statement." Nothing 
can be plainer. Then he goes on to say : " Before 1898 the 
railway company did not distribute a rate between its several 
parts, nor allocate any sum out of it specially to cartage; 
while as to the rebates, which were the same for all classes, 
they were not fixed as sums sufficient to pay for cartage, and 
were put purposely low to deter independent carriers from 
competing with the railway company.' ' Then he goes into a 
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rule of three calculation to work out, if he can, what the 1896 - 

cartage was, and he says the result is this, that the Com- mansion 

House Asso- 
missioners have no evidence whatever before them to show ciation on 

what the rate of cartage was in 1892, and have no reason ^n^canal 
whatever for attributing the whole of this increase to the £m F uni F bd 
rate of cartage. The only attempt to justify the increase, kingdom 
so far as the cartage is concerned, is to an extent of 15 per London and 
cent., and that the Commissioners allow, and as to the rest ^stebn 
of the increase they do not see that it is attributable to & Y - Co - 
cartage, and it is not justified in any shape or way. Now 
that is entirely confirmed by what Lord Cobham says. It 
seems to my mind the two judgments are perfectly con- 
sistent on that point. What is the answer? They do not 
show what it was in 1892, but they say this : — " It is 
admitted," not that the whole rate was a reasonable rate — 
nothing of the kind — but "it is admitted that the rate for 
cartage as now separated is not an unreasonable rate." 
Observe, nobody makes this separation except the railway 
company themselves, and they make it for the purpose of this 
trial. They say "as it is found that the whole rate, as we 
choose now to state it, for cartage is not unreasonable, and 
as that rate is more than the 15 per cent, allowed, therefore 
it follows that the rate charged in 1892 must have been too 
low, and consequently you must infer from that sort of cal- 
culation that it was too low, and therefore it was reasonable 
that we should raise it, besides the 15 per cent., to the amount 
to which we have raised it " — a good deal more, at any rate, 
than 15 per cent. 

Now, I may say that I never heard such a curious argu- 
ment. It may be right or wrong. We have nothing to do with 
it. The question of fact was found by the Eailway Commis- 
sioners, and the appellants come to the Court of Appeal upon 
the question of fact. Therefore, this case comes before us 
simply thus. It is not proved that any part of this increase is 
attributable to cartage except the 15 per cent, which the Eail- 
way Commissioners have allowed — nothing else — and accord- 
ingly it cannot be said that the additional increase can be 
justified by anything attributable to cartage. Now, a point 
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1896 « has been argued which, I think, is a very important one, and 

Maksion one on which I do not give any decided opinion now. But it 

ciation ok" was decided by Mr. Justice Collins in the previous case of 

and^Oanal Rwkett, Smith & Co. v. The Midland Railway Company (*) 

Traffic for that, where the increase was made immediately after the 31st 

THE UNITED ^ 

kingdom of December, 1892, namely, on the 1st of January, 1893, as it 
London and was indeed in this case, where the increase was made the next 
Western ^ 9 B ^ ^ e com P an y m ight possibly justify that increase 
Ry. Co. although nothing whatever had happened between the 31st of 
December, 1892, and the 1st of January, 1893, which would 
justify the increase, and he said this: They might prove 
what the charge was on the 31st of December, 1892. It is 
possible they might prove that that charge was so low that 
they were making a loss by it. The charge in none of 
these cases is actually fixed on the 31st of December, 1892. 
It may have been fixed years ago, and in Rickett's Case it was 
fixed in 1877, and although it might have been fair in 1877, 
it was not according to the evidence before Mr. Justice Collins 
a fair charge in 1892, and Mr. Justice Collins held (and at 
present I am not at all convinced that he was wrong in so 
holding) that what had taken place between 1877, when the 
charge was fixed, and 1892, might justify an increase on the 
1st of January, 1893, of that charge made in 1877. That is 
to say, in short, that if it could be proved by satisfactory 
evidence that the charge, as it existed in 1892, was too low, 
that might be a justification for the company raising it on the 
1st of January, 1893. I do not decide the point one way or 
the other, but I am not at present, as I regard the facts, 
disposed to say that that is a wrong decision. The facts on 
the present case do not raise that point, because repeating 
myself again, in order to make what I understand to be the 
case before us quite clear, we do not know what the charge 
for cartage on the 31st of December, 1892, was. We are 
asked to infer it when the Eailway Commissioners said they 
could not infer it, and this Court has nothing to do with 
the question of fact at all. We must take it as the Eailway 
Commissioners found it, that the amount of that charge 

C 1 ) Ante, 107. 
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was not known. Now this point that was decided in the case 1896 - 

of Rickett, Smith dt Co. v. The Midland Railway Company, Mansion 

. . House Asso- 

does not seem to me to arise now, and what other question of ciation on 

law is there upon these facts as found by the Eailway Com- an £ X cYnal 

missioners ? I can see none. I do not see that any other Traffic foe 

the United 
question of law can possibly be raised. Kingdom 

V. 

London and 
Smith, L.J. : In this case an important Association, called w^tern 
the Mansion House Association on Eailway and Canal Traffic, Ry - Co. 
made an application to the Eailway Commissioners, under the 
Act of 1894, against the London and North- Western railway 
company, and the complaint was this. They say you, the 
railway company, as between Northampton and London, have 
increased your rates since the 81st of December, 1892—1 am 
only putting a typical case — to 19s. 2d. per ton from North- 
ampton to the receivers of merchandise in London ; you, the 
company, must justify that increase. They were quite within 
the Act of 1894 in taking exception, as they did, to that 
attempted increase that was being made for this cartage. 
The company, up to the last day of December, 1892, had 
kept, according to the regulations of the Board of Trade, the 
rates in their book. The rates, as I understand, were entered 
from Northampton to the receivers in London, and they would 
include conveyance by rail and cartage to the consignees, and 
there was no disintegration of the rate in that book. When 
this application, however, was made to the Eailway Commis- 
sioners, the company, as I think they were entitled to do, 
disintegrated the rate as between the conveyance and cartage, 
that is as between the carriage from Northampton to London 
and the cartage from the station to the different addresses ; 
and said when they altered that, we can justify the difference 
between 18s. 4d. and 19s. 2d. They went before the Eailway 
Commissioners, and the question when they went before the 
Eailway Commissioners was whether or not the onus on them 
was satisfied — whether or not they could justify the increase 
of their rate which they confessedly had made in their own 
case from the 81st December, 1892. That was the dispute 
between the parties, and we have nothing to do with anything 
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1896. in this case, as stated by my Lord, and by Lord Justice Kay, 

Mansion except with the point of law ; and the point of law which first 

oiation on arises I will deal with in one moment, but I must point out 

and^cTnal ***e P ecu ^ ar nature of this case as put before the Railway 

Traffic fob Commissioners, because the points which we have before us 
the United 
Kingdom were given the go-by altogether before the Railway Commis- 

London and sioners. The London and North-Western railway company 

Western ^ ' a ^ e a P * n * i °* ^ aw ' an< * *^ e P " 1 * °f l aw which they took 
By. Co. before my Brother Collins and Sir Frederick Peel and Lord 
Cobham was, you have no jurisdiction to hear this case. The 
railway company said you ought to go to an arbitrator under 
another Act, and this section of this Act of 1894 does not 
apply. On reading the judgment of Mr. Justice Collins we 
find he said — I am only summarising his judgment — inasmuch 
. as it is an application by traders, the complaint being that the 
railway company have increased these rates since the 31st of 
December, 1892, it not being said that the rate was unreason- 
able, but that you have increased it since the date mentioned, 
we — the Railway Commissioners — have jurisdiction and we 
will decide it. That decision on the point of law in Riekett's 
Case ( x ), which was previously decided, was not in any way 
touched or argued before the Railway Commissioners in this 
case. It was left practically to Lord Cobham and Sir Frederick 
Peel to work out the figures and find what they should do, 
and they have done it, and have not found against the London 
and North-Western company, but they have not given the 
railway company as much as they asked. Now, how does that 
point of law arise; it is argued that Rickett's Case applied. 
Let me say what I think Rickett's Case decided. When you 
read Mr. Justice Collins' judgment you find it is only on the 
first part of his judgment that the point of law arises, and the 
rest is as to how you are to arrive at what is reasonable or 
unreasonable, and it is not ad rem in this matter. What he 
says is this. The construction he puts upon the Act of 1894 
— I am speaking only for myself — is this, that it is first of 
all an increase of rate since 1892. If there is an increase of 
the rate since 1892, then the trader is entitled to make a 

Q Ante, 107. 
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complaint ; and then the onus is cast upon the railway com- 1896 « 

pany to justify the increase since 1892, and it does not matter Mansion 

J J J . House Asso- 

whether the increase is or not within the maxima which the ciation on 

company may or may not have under their statutory powers. and^oTnal 

The question of whether it is reasonable or not is to be deter- Tra **pio fob 
^ the United 

mined by whether the increase since 1892 is reasonable or Kingdom 

not — no matter what the maxima may be, or the special Act, London and 
or any other Act, may be. When' you come to enforce this western 
Act the question arises, Can you go behind the rate book, as By- Co. 
I will call it, which was ordered by the Board of Trade to be 
kept as and from the 81st December, 1892. My Brother 
Collins says prima facie you start from the rate book when 
you are considering the question of whether or not this was 
a justifiable increase from the last day of December, 1892. 
You are to look at the rate book to see what is the terminus 
a quo to the terminus ad quern, but it is not to be an irre- 
buttable terminus. We have to look at what the company 
were charging in 1892, but there may be a presumption from 
other considerations that it was too low. That is, in my 
opinion, the judgment of my Brother Collins and nothing 
more than that. At one time I admit I was struck with 
the phraseology, and I thought that the rate book was a 
terminus a quo irrebuttable, and that you must look upon 
that as being the right rate on the 81st December, 1892. 
It is not necessary to give a decision in this case on that, but 
I have no hesitation, having formed an opinion upon it, in 
saying that my strong inclination is to say that Mr. Justice 
Collins was right when he gave that judgment in Rickett 
Smith's Case ( x ), namely, that there may be circumstances 
which will rebut the presumption raised when you look to this 
Act, and when one reads the circumstances under which it 
was passed. What the Legislature did was obvious. We know 
how, when the new maxima came in, the companies put up 
their rates, and as regards many of them they put them up to 
their maxima, and it became a question for traders and the 
community at large, and the Legislature said when they found 
this had happened, we will go back two years and draw a line 

0) Ante, 107. 
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1896 - along there, and say that is probably the proper rate two 
Mansion years ago which they had been charging before they began 

xiOUBK ASSO" __ 

oiation on putting up their rates to their maxima. We will just draw a 
and Canal ^ ne along there, and if they have increased them since that 

thb'unitbd ^ a * e ^ en we w *** P ut u P° n ^ e ra ^ wa y company the onus of 
Kingdom justifying that increase. That is the English of that Act of 

London and Parliament, and that I have no doubt about. Whether you 
Wmtebn can 8 e * beta 11 *! the year 1892 or not I have my doubts. I 
By. Co. think there may be occasions in which you can. 

Now, to come to this case. I take my Brother Collins' view 
of this Act, which is to this effect, that there is a presumption 
that the rate of 1892 was right, and although cartage was not 
in the rate book at all, I take it for this purpose that the 
cartage rate can be disintegrated. It might be found that 
the railway company have been allowed every farthing of 
the money which they could prove was a justifiable increase 
upon the cartage since 1892 and as cartage money. That is 
right enough, and they do not say now that it is not ; but they 
say they want something more. How are they going to get 
more than they have proved? They have proved 12 or 15 
per cent, increase, due to wages, and so on, and nothing 
more. But the railway company say they want something 
more, because that rate was not right as regards cartage on 
the 81st December, 1892. They say it was much less than it 
ought to have been, and therefore they can justify a great 
deal more than 12 or 15 per cent, by showing that in 1892 it 
was too low — not by any charge, mind, which is made in 
respect of cartage. The rate they charged, as it appeared, 
was a lump sum in 1892. My answer is that they have not 
proved it in this case, and the Judges say they have not. If 
you take Sir Frederick Peel, he has expressed himself as to 
this, he says, " How much was the cartage in the old scale 
does not appear," and he says there evidently had been an 
attempt on behalf of the company, and it has been rebutted, 
to show what the charge was on the old scale. The Bailway 
Commissioners discarded that, and says Lord Cobham, " We 
do not know what the charges were before 1893 for collection 
and delivery in London as no separate charges were made, 
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but upon the defendants' showing they would have been as 1893 - 

follows " — then he goes into the figures and shows that they Mansion 

have not got any data whatever to show that. The company ciation on 

have no data beyond their allegation that the charges were too a^canal 

low for cartage in 1892. Then they say Rickett's Case does traffic fob 
° . the United 

not apply; that there is the presumption that the rate in Kingdom 

the rate book is not a proper rate. How is the presumption London and 

discharged ? The argument of the railway company is that in \^tern 

one year Mr. Justice Collins delivered judgment in Rickett's Ry. Co. 

Case 0, and in the next year, in this same judgment to which 

Mr. Justice Collins was a party, having written the judgment 

before, he overruled the judgment in that other case, which is 

an improbability. That is the real ratio decidendi of this 

case. You have not got rid of the presumption laid down in 

Rickett's Case ( l ), and, therefore, we start from the rate book 

in 1892, and we give you every farthing of the money, which 

you can prove by increased cost since 1892 down to the time 

of this action. 

Now, that is the case, and I think, upon the point of law, 
the appellants absolutely fail. There was an ingenious point 
taken by Mr. Russell, namely, that if the rate in the whole 
was reasonable, nothing more was to be inquired into. That 
really whittled the Act of 1894 down to the procedure in 
vogue before 1894. The question then always was whether 
the rate, or charge, was reasonable, and this Act, as I read it, 
makes the question whether the increase was fair and reason- 
able. However that may be arrived at, there is nothing to 
show that in this case. 

I think the appeal ought to be dismissed. 

Appeal dismissed with costs. 
[Solicitors for applicants : Neish, Howell, dc Macfarlane. 

Solicitors for defendants : C. H. Mason.] 
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Didcot, Newbury and Southampton Eailway Company 

v. 

Great Western Railway Company, 

and 

London and South-Western Railway Company C). 

Through Rates for Good* — Reasonable Route — Through Booking — Previous 
Decisions binding on the Cimrt — Railway and Canal Traffic Act, 1888 (51 
4' 52 Vict. c. 25), s. 25— Railway and Canal Traffic Act, 1854 (17 <J* 18 
Vict. <\31),#. 2. 

February 12, Any one of the public intending to send traffic over the railways of two or 

13, 14, 15, 17. more companies forming together a continuous route, may, under section 2 of 

April 1, the Railway and Canal Traffic Act, 1854, require the companies to combine to 

1896. carry his traffic at a single booking and for a single payment as an accommoda- 

tion reasonable to be granted to him. 

If there are grounds for the Court allowing something claimed as a proper 
facility for using railways, an objection grounded on its inconvenient conse- 
quences to railway companies by reason of arrangements made by themselves 
will not suffice for not allowing it. 

The Didcot railway company applied to the Railway Commissioners for an 
order under section 25 of the Railway and Canal Traffic Act, 1888, allowing 
through rates for goods traffic between the London and South- Western railway 
company's stations at Southampton and Southampton Docks and the Great 
Western railway company's stations at Reading and Paddington. The appli- 
cants' railway was 27 miles long and a single line throughout. It extended 
from Didcot, through Newbury and Winchester to Shawford, and formed a 
junction with the Great Western railway at Didcot and Newbury and with the 
South- Western railway at Shawford. It was worked by the Great Western 
railway company from Didcot to Winchester, and by the South- Western rail- 
way company from Winchester to Shawford, and the route proposed for the 
traffic for which through rates were asked was vid the junctions at Shawford 
and Newbury. The route proposed by the applicants — between Southampton 
and Paddington — was 15 miles longer than the route between Southampton and 
Nine Elms. 

Held (Lord Cobham dissenting), that the route was a reasonable route, and 
though it contrasted unfavourably in length and in method of working with the 
South- Western main line, it had advantages in other ways which compensated 
for that inferiority, and made it probable that the establishment of through 
rates would conduce to the benefit of the public ; that, apart altogether from 
considerations connected with the Railway and Canal Traffic Act, 1854, it was 

( J ) Before Collins, J., and Commissioners Sir Frederick Peel and 
Viscount Cobham, sitting at the Royal Cv>urts of Justice, London. 
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not for the benefit of the public that the carrying trade between two termini 1 895. 

should be restricted to one railway company to the exclusion of others, when T 

one of such termini was in London, where no single station could possibly serve Newbury 

conveniently as its only centre for every part of the metropolis, and, therefore, and South- 

that it was no answer to this application for through rates, so far as through ampton 

booking or invoicing was involved in it, that it touched traffic which the RY * ^°* 

South-Western railway company carried as local traffic, and claimed to be Great 

non-competitive ; or that it set up a mixed control over rates to and from Western 

Southampton, which, from the constant changes called for to meet special !&*• Co. 

circumstances, or to get the best possible return for their outlay on the docks, - AND 

the South- Western railway company considered they alone should be concerned South- 

with. Western 

The decisions of the Railway Commission since its commencement are bind- ^ Y « Co. 
ing on the Court. 

The Didcot, Newbury and Southampton railway company 
required the Great Western railway company, and the London 
and South- Western railway company to receive, forward and 
deliver at through rates certain goods traffic from and to the 
Great Western company's stations at Beading, Windsor and 
Paddington, to and from the South-Western company's 
stations at Southampton and Southampton Docks, and gave 
to the forwarding companies respectively written notice of 
the proposed through rates, stating both the amount and the 
apportionment thereof, and that the route by which the 
through traffic was proposed to be forwarded was vid New- 
bury, Winchester and Shawford, and vice versa. 

The South-Western company did not agree to the through 
rates or to the proposed apportionment thereof, and objected 
to the route by which the traffic was proposed to be forwarded. 
The Great Western company objected both to the amount and 
apportionment of certain of the rates proposed by the appli- 
cants to and from Southampton Docks, but not to those 
proposed to and from Southampton Town, and did not object 
to the proposed route. 

Thereupon the applicants filed an application for an Order — 

(1) Allowing the through rates and route proposed by the 

applicants and objected to by the forwarding com- 
panies or either of them. 

(2) Allowing the apportionment of the through rates as 

proposed by the applicants and objected to by the 
forwarding companies or either of them. 

p 2 
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1896. 

DlDCOT, 

Newbury, 
and South- 
ampton 
Ry. Co. 

r. 
Great 
Western 
Rt. Co. 
and 
London and 
South- 
western 
Ry. Co. 



(8) Enjoining the forwarding companies and each of them 
to afford all reasonable facilities for the through 
traffic of the applicants, and to desist from giving an 
undue and unreasonable preference and advantage to 
their own proper traffic, so that no obstruction might 
be offered to the public desirous of using the railway 
of the applicants as part of a continuous line of 
communication. 
The answer of the London and South-Western railway 
company, so far as material, was as follows : — 

" 1. The defendants do not admit that the Didcot railway, 
in conjunction with the Great Western railway, forms a 
natural and convenient route for traffic between Southampton 
and Beading, Windsor and London. Although it is geo- 
graphically shorter to Windsor and Beading than the route 
which is wholly within the system of the defendants, the route 
is inconvenient for traffic purposes, and, as regards London, 
it is geographically longer as well as inconvenient for traffic 
purposes. 

2. The proposed route would include 27| miles of a single 
line. 

4. The defendants say that the undertaking of the appli- 
cants was authorised as a north and south communication, 
to connect Southampton with the northern and midland 
districts of the kingdom, and not for the purpose of forming 
an alternative route between London, Beading or Windsor 
and Southampton. The applicants do not possess any rolling- 
stock or working or maintaining staff, and have by statutory 
agreements with the Great Western railway company delegated 
to that company the entire management and control of their 
undertaking, together with all their rights and powers in re- 
spect of fares and rates, whether through, local, or otherwise. 
7. The defendants say that the application is made for the 
mere purpose of increasing the traffic on the applicants' own 
line, and the defendants deny that the proposed routes or pro- 
posed through rates or any of them are required in the inte- 
rests of the public, or that, if such rates were granted, they 
would be any advantage to the public. No complaint has 
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been made of the rates charged by the defendants to the 189g - 
places mentioned in the application or of the way in which didcot, 
the traffic to these places is served, and the only effect of the and South- 
application would be, as its purpose is, to divert what is local r£ P cJ£ 
traffic of the defendants on to the system of the applicants for *• 

the benefit of the applicants. The applicants have or may Western 
have through rates to every station in the country except the and 
local stations of the defendants, and the three stations men- Lo ^|}2tb> ND 
tioned in the application are such local stations. Western 

8. The defendants will also submit that the granting of the 
through route and rates proposed would be unfair and un- 
reasonable, having regard to the circumstances, and that the 
granting of such would not be a due and reasonable facility in 
the interests of the public, and that the route is not a reason- 
able route for the traffic in question. 

9. The defendants further object to the amount of the 
through rates, and to the apportionment thereof proposed by 
the applicants. 

10. Many of the London rates are quoted under special 
circumstances, and the amount of them has been determined 
by special traffic conditions. These conditions would not 
apply in the case of traffic carried by the proposed route, and 
the rates proposed would be much too low, having regard to 
the services performed in respect thereof, and would be 
unremunerative." 

Littler, Q.C., and Balfowr Browne, Q.C. (Acworth with 
them), for the applicants. 

The fact that the applicants are a railway company not 
working their own line is immaterial so far as their right to 
apply for through rates is concerned : Greenock and Wemyss 
Bay Railway Company v. Caledonian Railway Company ( ! ). 
The fact that the traffic in respect of which the through rates 
are required commences and ends at stations off the applicant's 
line, is also immaterial: Central Wales and Carmarthen 
Junction Railway Company and another v. Great Western Rail- 
way Company and others (*). Mr. Commissioner Miller, in 

(0 Ante, Vol. III. 145. 
CO Ante, Vol. IV. 110. 



214 RAILWAY AND CANAL TRAFFIC CASES. 

1690. giving judgment in Great Western Railway Company v. Severn 

Didcot, and Wye Railway Company and others ( ! ), said : " Prima facie, 
\ewburt * 

and South- I think it is the interest of the public that there should be at 

Ryfca k* 8 * fcw0 rou tes open between any two given places, provided 

r - that these routes are practically independent of one another, 

Western fairly alternative, and reasonably calculated to keep one 

AND ' another in check." 
London and 

South. Pember, Q.C., and C. A. Cripps, Q.C. (J. W. Batten and 

Wehtern rsr 

Ry. Co. Ernest Moon with them), for the London and South- Western 

railway company. 

The Court has never sanctioned through rates by a physi- 
cally longer route. The longer distance by the applicants' 
railway, and the fact that it is a single line, should influence 
the Commissioners in refusing to grant through rates: 
Swindon, Marlborough, and Andover Railway Company v. 
Great Western Railway Company and another (*)• 

Ernest Page and J. Gully, for the Great Western railway 
company. 

Collins, J. : I agree in the judgment about to be read by 
Sir Frederick Peel, but I propose to add a few words after my 
colleagues have given their judgments. 

Sir Frederick Peel: The Didcot, Newbury, and South- 
ampton railway company apply for through rates for traffic 
to be forwarded via their railway between the London and 
South- Western stations at Southampton and Southampton 
Docks and the Great Western stations at Beading, Windsor, 
and Paddington. The applicants' railway extends from 
Didcot, through Newbury and Winchester to Shawford, and 
forms a junction with the Great Western at Didcot and New- 
bury and with the South-Western at Shawford. It is occupied 
and worked by the Great Western company from Didcot to 
Winchester, and by the South-Western company from Win- 
chester to Shawford, and the route proposed for the traffic for 
which through rates are asked is via the junctions at Shaw- 

0) Ante, Vol. V. at page 193. 
( 2 ) Ante, Vol. IV. 349. 
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ford and Newbury. The Great Western company make no 1896 » 

objection to the route, but it is opposed by the South- Western didcot, 

company, not only as unreasonable, through the local impedi- and south- 

ments and disadvantages attending the Didcot portion of it, ^Sf co! 

but also because it is not their route between the two termini, v - 

# m (iREAT 

for they say that where a railway company owns two termmi Western 
and a connecting line between them it is unjust to require any A ' ND 
traffic passing between such termini to be booked or invoiced ^g^TH^"* 
through by any other route than its own. All such traffic is Western 
claimed to be local, and to be traffic to which no competing 
route can legitimately lay claim. If a freighter, therefore, 
who it is not disputed may consign by any route he pleases, 
tenders traffic between London and Southampton to be carried 
by a route which is not the South- Western line throughout, the 
South- Western company do not allow it to be invoiced through. 
Whitbread & Co., it appears, have of late forwarded goods 
(bottled beer) to Southampton by the Newbury route from 
Paddington, but it has not been open to them to through book 
by that route. They cannot book further than to Winchester, 
and the traffic has there to be rebooked by local invoices to 
Southampton, the inconvenience of reinvoicing and looking 
after the traffic at an intermediate point being of course con- 
siderable. The railway company's purpose in thus guarding 
what they consider their local traffic is not so much to pre- 
vent any of it being diverted as to keep the control over the 
rates at which it is carried in their own hands entirely. This 
control they say they lose if they through book by another 
route which is only partly their own, because the other com- 
pany interested in that route has thea, according to railway 
usage, a right to be consulted in the fixing and granting of 
rates by either route, and where, as at a shipping port like 
Southampton, applications for special rates or for varying 
rates are of constant occurrence, and traffic may go elsewhere 
if there is not a prompt reply, the inconvenience of having to 
wait to agree rates with another company is obvious. But it 
may be doubted whether a railway practice of companies 
would give any ground for their not granting an accommoda- 
tion to which the public would otherwise be entitled. Any 
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1896 - one of the public intending to send traffic over the railways of 
didcot, two or more companies forming together a continuous route, 
and south- may, under the Railway Traffic Act, 1854, section 2 (so it was 
Ry"co. held ky ^ e Railway Commission in the Uckfield Case (*), and 
Great ^ r# Commissioner Miller, in the argument contained in his 
Westbbn judgment inthe Great Western and Severn and Wye Railway 
and * Companies 1 Case (*), expressed the same view of that section as 
L ° South^ ***e Court of which he was not then a member had acted upon 
western in the earlier case), may, I say, require the companies to com- 
bine to carry his traffic at a single booking and for a single 
payment as an accommodation reasonable to be granted to 
him, and if there are grounds for allowing something claimed 
as a proper facility for using railways, an objection grounded 
on its inconvenient consequences to companies by reason of 
arrangements made by themselves would not suffice for not 
allowing it. In the present case the facility of through book- 
ing is already given voluntarily to Great Western stations 
generally. It is only the stations at Reading and Paddington 
that are excluded. As to the Great Western stations at other 
places, the South- Western company allow goods to be through 
booked to such stations from Southampton via the line of the 
Didcot company, and have traffic arrangements for that pur- 
pose with the Great Western, as the forwarding company over 
the Didcot line. But, apart altogether from considerations 
connected with the Act of 1854, is it for the benefit of the 
public that the carrying trade between two termini should be 
restricted to one company to the exclusion of others, when one 
of such termini is in London, where no single station can 
possibly serve conveniently as its only centre for every part of 
the metropolis? It seems to me unreasonable to require 
goods in every case to be brought to Nine Elms, and to have 
no through booking at other stations in London, of which, 
though their local positions may be more convenient for some 
traffic, advantage cannot be taken so long as they are without 

(*) Uckfield Local Board v. London, Brighton % South Coast Railway 
Company and South- Eastern Railway Company, ante, Vol. II. 214. 

( 2 ) Great Western Railway Company v. Sevdrn and Wye Railway Company 
and others, ante, Vol. V. at page 188. 
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that facility. I think, therefore, that it is no answer to this 1896> 
application for through rates, so far as through booking or Didcot, 
invoicing is involved in it, that it touches traffic which the and South- 
South-Western carry as local traffic, and claim to be non- Rt# Co# 
competitive, or that it sets up a mixed control over rates to g B e AT 
and from Southampton, which, from the constant changes Western 
called for to meet special circumstances, or to get the best and " 
possible return for their outlay on the docks, the South- L °south> ND 
Western consider they alone should be concerned with, and I ^"co** 
pass on to the conditions to which the granting of through 
rates is made subject by the Act of 1888, and which are that 
the proposed route is a reasonable one, and that the granting 
of the rates is a due facility in the interests of the public. 

Dealing first with London, London is at a greater railway 
distance from Southampton by the proposed through route 
than by the South-Western railway by the difference between 
91 and 76 miles. There is even a shorter through route, that 
by Basingstoke and the Great Western, but this, which seems 
the more natural through route of the two, is not allowed by 
the two companies which share it between them to be used at 
through rates, and though what may be mutually agreed 
between the two companies is not binding on the public, and 
through rates are now claimable by any one of the public, no 
one has as yet been willing to incur the cost of an application 
to enjoin them ; and, therefore, for the question before us this 
route can only be regarded as non-existent. But whatever 
may be the disadvantage in point of distance of the proposed 
through route, Parliament did in effect recognise it as a 
reasonable route in 1882, when it authorised what was called 
the Southampton section of the Didcot line to be constructed. 
By an Act of that year the Didcot company was empowered to 
make an independent line into Southampton by a continuation 
of its railway as then existing, and the Act was passed for the 
purpose of opening a new route from Southampton to London 
over the Great Western railway in competition with the South- 
western. The route as then planned had afterwards to 
undergo changes. The independent line into Southampton 
was abandoned, and a junction made instead with the South- 
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189g - Western at Shawford, near Winchester, and the route via the 
Didcot, Didcot and Great Western lines now passes over such part of 

Newbttrt 

and South- the South- Western as lies between that junction and South- 

Rrfco! ampton. But regarded as an alternative line for traffic in 

Great nee( * °* suc k accomm °dation, there is no substantial difference 

Western between the latter route, which is the proposed route, and the 

a^d * route Parliament approved in 1882 ; and as the Great Western 

L °South^ ND and South-Western companies work the Didcot line under 

Western agreement and are bound to work it in connection with their 
Ry. Co. . 

own main lines, the public are secured an efficient service, 

though not, of course, so good a one as where a single com- 
pany does the whole journey. The route then is a reasonable 
route ; and the next question is : has this route, though it 
contrasts unfavourably in length and in method of working 
with the South-Western main line, advantages in other ways 
which compensate for that inferiority and make it probable 
that the establishment of through rates will conduce to the 
benefit of the public ? One circumstance which affects the 
choice of a route is the degree in which the terminal stations 
suit as regards the collection and delivery of goods ; and the 
contention in this case is that for the service that has to be 
done outside the stations in London of the Great Western and 
the South-Western respectively, Paddington, with reference to 
certain common points, has advantages which Nine Elms has 
not. It was shown, for instance, in evidence that there are 
parts of London, as Smithfield Market, which are connected 
by rail with Paddington and not with Nine Elms, and that 
meat and other provisions for that Market, which from Nine 
Elms must come by road and be carted three or four miles, 
can and do reach it from Paddington by rail. The Great 
Western have also a goods station at Smithfield, and for 
goods which are sent from the city to Southampton, and 
which at present have to be carted to Nine Elms, carting to a 
station close to where they originate would be a saving of time 
and cost. For traffic also from Poplar and the Docks the 
Great Western is a convenient route and access to its station 
at Paddington easier than to Nine Elms, the traffic being in 
the one case loaded direct into railway trucks and in the other 
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barged or carted, or, if sent by rail, as it seems it may be, 1896 - 
carried at a higher charge. A table put in by Mr. Goodenough didcot, 

Ne\^ b us y 

of the rates of the two companies for oil-cake in five-ton lots and south- 

from the docks to Basingstoke and to Winchester shows a Ry P c°a 

difference in favour of the route by Paddington of Is. 9d. a ton *• 

to Basingstoke and 8s. Id. to Winchester, and if there was a Westebn 

Great Western and Didcot route open to Southampton, as I ND ' 

there is to Winchester, it would also, probably, be utilized for London and 

a part at least of the London dock traffic. Western 

Rt Co 
Furthermore, on the question of the public being interested, 

the opinion of local authorities is deserving of attention. At 
a meeting of the County Council of Southampton, held on the 
80th January, 1895, it was resolved that it was desirable that 
the Didcot line should be opened up as an alternative line to 
Beading and London ; and similar resolutions were passed by 
the Chamber of Commerce of Southampton and by the Town 
Councils of Winchester, Newbury and Beading. Looking at 
all the circumstances, I think the interests of the public will 
be promoted by the granting of through rates by the route 
proposed, and the rates to and from Paddington asked for in 
the application may, accordingly, be allowed, subject to what 
the parties may have to say to their particular amount or 
apportionment. 

With regard to traffic between Southampton and Beading, 
the position the South- Western stand in is this. They have 
a station at Beading, but the line between it and Southampton 
is not entirely their own. It is South-Eastern from Woking- 
ham to Beading, and the South-Western pass in and out at 
Beading under running powers. The traffic they carry is 
worked round by Nine Elms, and, notwithstanding the length 
of this circuitous route, the service is as expeditiously done as 
if they worked by their shortest route. But even this shortest 
route is longer by 16 miles than the proposed through route, 
and where there is this excess of distance the public ought not 
to be entirely confined to the longer route. The opinion of 
the Beading Town Council in favour of opening the route by 
Newbury at through rates has already been referred to, and it 
further appears by the evidence that the Southampton traffic 
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189g - at Beading is in some cases more easily dealt with at the Great 

Didcot, Western goods station as in others at the South- Western, and 
Newbury, . 

and South- that it would be a convenience to traders to have the option of 

AMPTON • 

Ry. Co. using either according to circumstances. I think the con- 

Grbat c ^ U8 i° n come to as to Paddington applies equally to Reading. 
Western Windsor is the other place for which through rates are asked, 
akd ' but no case was made out for granting them, as there was no 

South^™ evidence given bearing on this part of the application. 

Western There can, of course, be no question under the present 
application of granting through passenger fares ; but there is, 
it is said, a demand made in it not only for through rates for 
goods, but also for facilities for passengers, and we are asked 
to make an order that the facility of through booking shall be 
given to passengers. Such a facility would not appear to 
come within the case if the application is read as proceeding 
wholly upon section 25 of the Act of 1888, but its prayer 
embraces some things for which it is evident no order could 
be made under that section ; and in view of this and of other 
parts of the application the Court held that it might be treated 
as based also on the Acts in which provision is made for those 
things, and that through booking for passengers as a facility 
under section 2 of the Act of 1854 was a part of the claim. 
There is, we think, sufficient evidence that it would be a 
reasonable facility to be afforded by the defendants that 
passengers between Southampton and Paddington or Reading 
should be able to book through by the route via Shawf ord and 
Newbury junctions, and we shall order that this facility shall 
be afforded, 

Lord Cobham : The most important part of this application 
has regard to the through rates for goods traffic between 
Paddington and Southampton which the applicants seek 
to acquire, over a route of which their line forms an inter- 
mediate link. 

If the route of the South-Western railway and the composite 
route proposed by the applicants began and ended at common 
points such as Southampton and Nine Elms, the disadvan- 
tages of the latter route would be so marked that it could not 



Ry. Co. 
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be held to be a responsible route within any natural meaning 1896 » 

of that term. But London can hardly be regarded as a com- Didcot, 

mon point in the sense we are concerned with, and I cannot and^outh- 

agree with Sir Charles Scotter in holding that no difference ^ Y P 'n )N 

should be made, as he expressed it, "in the geographical v. 

Great 
position of any man in London." The free use of one par- western 

ticular London station may be of the utmost importance to l l J N p 0, 
many thousands of people, traders and customers included. London and 
The comparison, therefore, which we have to make is not only western 
between the two railway routes to Paddington and Nine Elms, 
but also between the facilities which these stations respectively 
offer to consignors and consignees in London. It must, I 
think, be admitted that the defence of the railway company in 
part at least is no real answer to this application. The hard- 
ship to the South- Western in exposing their Southampton 
traffic to competition is a consideration which may legitimately 
be raised before a Parliamentary Committee, but in this Court, 
which has merely to administer the law, alleged hardship is 
no answer to competition proposed in the interests of the 
public. Again, it is claimed that the public would suffer if the 
company's "free hand" in dealing with their Southampton 
traffic were taken away from them, but this is an argument 
which would justify any monopoly. The conditions of the 
problem before us have been very adequately stated by 
Mr. Commissioner Miller in the case of the Severn and Wye 
and the Severn Bridge Company v. The Great Western Com- 
pany ( l ). He says: — " Prima facie I think it is the interest 
of the public that there should be at least two routes open 
between any two given places, provided that those routes are 
practically independent of one another, fairly alternative, and 
reasonably calculated to keep one another in check. Mere 
paper competition would not be for the public interest." And 
in another place in the same judgment he says : " The route 
should be such as we might fairly expect, other things being 
equal, a substantial portion of the traffic to go by." Some of 
the decisions of the Court seem to go even further than this, 
for through rates have been refused on the ground of inferiority 

O Ante, Vol. V. at page 193. 



By. Co. 
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^896. of route alone, the inferiority presumably being held sufficient 

Didcot, to demonstrate the improbability of the public using the route. 
Newbury 
and South- Thus the applications of the Severn and Wye Company, the 

ry^o Swindon and Andover Company, and the Central Wales and 

•• Carmarthen Company failed in part on such considerations as 

Western those of distance, of the number of transfers, of the proportion 

J^jj 0, of single to double line, of sea competition, of the place of 

Lo g D °T^ ND origin of the traffic, considerations all applying with at least 

Western equal force to the case before us. I might mention particu- 
larly the case of the Central Wales and Carmarthen Railway 
Company v. The Great Western Railway and others (*), in which 
through grain and flour rates were applied for between 
Hereford and Pembroke Dock via Builth Eoad, but were 
refused on the ground that although the proposed route was 
22 miles shorter than the defendants', it involved three trans- 
fers, and that therefore the traffic could not be as economically 
or conveniently worked as by the latter route. The Severn 
and Wye Case is perhaps specially comparable with the 
present case. There through rates were asked for by a small 
intermediate company from Great Western stations in Mon- 
mouthshire to various stations in the south-west of England 
on the Midland or South-Western railways. No reduction 
was proposed on the existing Great Western through rates via 
Gloucester, and the route proposed, as in this case, included a 
very small proportion of the defendants' line. It was only in 
respect of this short portion of the route that a compulsory 
reduction of the local rate was proposed, in itself probably a 
matter of small importance to the Great Western railway 
company, but the proposal nevertheless entitled them to raise, 
under section 25 of the Traffic Act, the whole question of 
reasonableness of route and public interest. Although the 
prima facie interest of the public that there should be two 
routes between any two given points was expressly recognised 
by the Commissioners, they refused to grant many of the 
through rates applied for, on the ground that, the distances 
being greater than by way of the defendants' lines, the public 

0) Ante, Vol. IV. 110. 
CO Ante, Vol. V. 156. 
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had no interest in the proposed routes. Acting on the same 1896 « 
principles in this case, we are bound, I think, to satisfy our- Didoot, 

Nbjwbtjry 

selves by more than mere prima facie considerations that the and South- 
public have a substantial interest in the opening of the New- Ryf co! 
bury route as an alternative to the main line of the London ^ *• 

(tREAT 

and South- Western. Western 

Eeverting to the conditions laid down by Mr. Commissioner A ' ND ' 
Miller, how do they bear upon the present case ? The routes, Lo g^Tjf ND 
he says, must be independent of each other. That, of course, Western 
is so in this case and most of such cases ; but they must be 
fairly alternative. If that means that the proposed route must 
offer advantages equal or fairly equal to those of the existing 
line, so that traders representing a substantial traffic, who may 
be dissatisfied with the old route may without undue incon- 
venience fall back upon the new one, then, for reasons which 
I shall give later, I think the condition is not fulfilled. 
Thirdly, they must be reasonably calculated to keep each 
other in check. So far as this means that through rates must 
not be granted unless we think they will be efficacious in 
checking the increase of rates that might otherwise be made, 
again I think the condition is not here fulfilled. The rates 
upon Southampton import and export goods, which constitute 
the great bulk of the whole traffic between Southampton and 
London, are kept very low by the sea competition, and are 
mainly remunerative owing to the great volume of the traffic. 
The cartage between Nine Elms and Paddington is charged 
for on a scale agreed among the railway companies, and can 
hardly be independently reduced. The through rates pro- 
posed by the applicants are the same as those charged by the 
South- Western, but as the distance to Paddington is 15 miles 
longer than to Nine Elms, the mileage rate charged on a much 
smaller, and therefore more expensively worked traffic, will be 
lower than the low South-Western mileage rate, and will be 
still further reduced to the Didcot and Great Western com- 
panies if an allowance be made to the South-Western in 
respect of its short length (eight miles) of the composite route. 
It is not then probable, putting aside other reasons suggested 
to the contrary by the defendants, that the Great Western 



224 RAILWAY AND CANAL TRAFFIC CASES. 

18g6 * either can or will accept a still lower scale of remuneration, 

Didoot, In short, sea competition must be an infinitely more powerful 
Newbubt 
and South- check upon the South-Western than the Newbury and 

Rrf Co! Paddington route can ever be. * 

„ r « I come now to Mr. Commissioner Miller's last condition, 

Or EAT 

Western namely, that the competition to be expected is not to be a 
and " " paper competition, 1 ' but a competition which will influence 
L °Souti£ NI) a substantial portion of the traffic. A comparison between 
Western the two railway routes before us must in every respect be dis- 
advantageous to the applicants. Their route to Paddington is 
the longest by 15 miles ; there will be two transfers, one at 
Shawford or Winchester Junction, the other at Newbury. 
They have 27 miles of single line, the South- Western main 
line having, of course, none. The single line, even if worked 
on the best system, involves retardation of traffic, and con- 
sidering that the Southampton and London main line through 
goods trains only stop to take up water, Sir Charles Scotter 
has some grounds for saying that it will take as long to work 
traffic between Shawford and Newbury as between South- 
ampton and Nine Elms. It was argued that the Newbury 
route was recognised by Parliament in 1882 as available for 
London through traffic ; but in the Act of that year the 
Aldermaston curve, now abandoned, was sanctioned, saving 
six miles and a transfer at Newbury junction, and a provision 
was also made for an independent access and station at South- 
ampton. Further, in a memorandum scheduled to the Act it 
was provided that the Great Western railway company should 
not come under an obligation to work unconsigned London 
traffic over the Didcot and Newbury line until it was completed 
and doubled throughout. The line as it at present exists has 
never in fact been claimed till now as constituting a link in a 
practicable through line between Southampton and London. 

If the case has been rightly stated so far, it would follow 
that the task devolves upon the applicants of showing that the 
great inferiority of their railway route is substantially balanced 
by the advantages which Paddington goods station offers to 
traders as compared with Nine Elms. In support of this con- 
tention we have had some fourteen or fifteen witnesses before 
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us who have from their point of view favourably compared ^ 6 - _ 

Paddington station with Nine Elms. Of these the great didcot, 
majority base their views upon the special facilities which the AND south- 
Great Western can offer to traders doing business near Smith- ^ P Co* 
field or Poplar, in that that company can forward traffic by *• 

rail between their own system and their stations at these two Western 
places, thus saving cartage to or from Nine Elms. I have Tnd° 
some doubts how much weight ought to be given to these Lo *[ DON AND 
considerations. The advantages claimed, so far as cost is Western 
concerned, entirely depend upon the terms which may from 
time to time be agreed upon between the Great Western and 
the two companies owning these connecting lines, namely, the 
Metropolitan and the North London. It has been stated, 
though not formally proved, that the Smithfield and Poplar 
rates are London group rates ; traders therefore in effect pay 
nothing for the conveyance of Great Western traffic over these 
lines. But so far as we know their owners may raise their 
terms to-morrow, and may make it impossible for the Great 
Western to give their present facilities or to give them upon 
the present terms. For example, if the considerable South- 
ampton traffic via the Great Western railway, which we must 
be supposed to expect if we grant this application, is added to 
the existing traffic, it may be physically impossible for these 
lines to carry it, or it may involve such additional expense in 
working that the charge would have to be increased. These 
contingencies it is very likely can be explained away, but 
until they are, we are in the position of being asked to grant 
through rates in reliance upon arrangements controlled by 
outside parties, and having, so far as we know, no element of 
permanence. 

The evidence, however, has been admitted, and I pass on to 
consider it. It requires no detailed analysis, for with one 
exception (Mr. Goodenough) it was given in general terms and 
was unsupported by figures. We ought, I think, in such cases 
as this to know what the cost of sending their goods now is to 
traders, and what they expect it will be if the proposed route 
is opened. Such information could easily be supplied, and 
we should then have some sure ground for the forecast we are 

B. — VOL. IX. Q 
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l - 9 ^: _ required to make. The general result of the evidence, so far 

Didcot, as I can gather it, is as follows : traders who do their own 
and South- carting — a very small minority — would save expense in pro- 

Rt: Co. portion to the distance saved to or from Paddington, Smith- 
Gbeat ** e ^ or P°Pl ar compared with Nine Elms. If they cart 

Wkrtern through carting agents, who make, we are told, in London an 

and all-round charge irrespective of distance, no saving would be 

South-* made. One or two witnesses, however, seemed to have 

^rt^Co* arran 8 e( i with their agents for some reduction of charge on 
the shorter distance. Again, if the cartage is done by a rail- 
way company whose charges are also " all round," there is 
no saving. One witness imported some of his own traffic at 
• Poplar Docks, and as it could be conveyed direct from the 
ship's side to the Great Western railway at Acton, he would 
save the cost of carting to Nine Elms. But his total traffic to 
Southampton is only about 100 tons a year, and" he was the 
only witness called to this point. Whatever the saving in 
London which can be made by comparatively a few traders, the 
delays involved by the inferior railway route must be set 
against it. 

It is further claimed that injury is done to perishable traffic 
in the transit by cart of from three to four miles between the 
City and Nine Elms, and that this and the extra handling 
involved are avoided if the goods go by rail to or from Smith- 
field station. But there is little or no evidence that this 
damage actually occurs. Imported meat, which represents by 
far the largest proportion of the perishable traffic, we are told 
by Mr. Wilding, a consignor of 200,000 tons a year to Smith- 
field Market, is brought from Southampton in four hours or 
thereabouts, and is never handled from the time it leaves the 
ship's side till it reaches the market. Mr. Craven, another 
large importer of meat, says he could not suggest any im- 
provement on the service he gets from the South-Western at 
Smithfield, and considers that the system adopted by the 
Great Western at Smithfield station would cause great delay 
and damage to his particular kind of meat. It may be here 
noted that no attempt has been made to meet the evidence of 
such large freighters as Mr. Wilding and Mr. Craven by that 
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of others of the same class. Their consignments alone must J8% - 
vastly exceed the traffic put upon the line between South- didcot, 

Nevitbuhy 

ampton and London by all the applicants' witnesses put and South- 
together, and the inference may fairly be drawn that even if Ry P c^ 
the anticipations we have heard as to the advantages of *• 

Paddington are realised, only the merest fringe of the total Westebn 
traffic is likely to be diverted to the new route. To establish and ' 
a real competition there must be some similarity of service, L °gouTH AND 
but it is not to be expected that the Great Western will be at Western 
the great cost of giving it if only such traffic as this is offered. 
Again, some of the more important of the witnesses are 
directors or shareholders of the Didcot and Newbury railway 
company, and as such have reasons, special to themselves, for 
putting traffic upon their line. Others, too, appear to have 
given their evidence under the mistaken impression that the 
Southampton rates would be lowered if the application suc- 
ceeded. Lastly, with regard to this class of evidence generally 
(and the same may be said of resolutions passed at public 
meetings or by public bodies), it does not profess to be, except 
in a very limited degree, evidence of fact, but only of people's 
opinion that a new 'route would be a good thing and well 
worthy of trial by themselves and others. Nothing is risked, 
nobody is committed to anything. Such evidence is un- 
doubtedly offered in perfect good faith ; but to give it much 
value it should be fortified by well-considered figures and 
estimates, and failing such we are entitled to check it by our 
independent view of the probabilities of the case. Taking, 
then, such a view, while giving due weight to the evidence, I 
cannot profess myself satisfied that the Didcot and Newbury 
railway is a reasonable route within the meaning of the Act, 
or that there is a reasonable probability that it can form part 
of a route capable of competing with the main line of the 
South-Western. If it were shown that the public suffered 
from the very limited monopoly of the South-Western — if 
there were substantial dissatisfaction with the service or the 
rates charged — I could understand traders being ready to 
support even an inferior route as a means of escape from a 
company which was abusing its position, but we have nothing 

Q 2 
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I896 - of the sort here. On the contrary, so little have traders been 

Didcot, inclined to bestir themselves, that it does not appear that 
Newbury 
and South- through rates have ever been even asked for from the com- 

RiTca P an i es over the far superior Basingstoke route between 
*• Southampton and Paddington, which is nine miles shorter 

(iRRAT # 

Westkbn than the applicants' route, and a double line throughout. 
AN d " It is difficult to see how, if this application succeeds, any 

L °8outh AND application for through rates to London, or any considerable 

Wkrtkrn town, can fail. There can hardly be greater disparity between 
two railway routes than in this case, and in every large town 
there will be individuals who prefer one station to another. 
But what in that case becomes of the " two great concessions 
to respondent companies" spoken of by Mr. Commissioner 
Miller in the Severn and Wye Case, in allusion to the condi- 
tions as to reasonableness of route, and the public interest on 
which we are to grant or refuse through rates, and what of the 
protection afforded by these conditions against mere " attempts 
by means of through rates to take traffic from one company 
and give it to another," spoken of in the judgment of the 
Court in the same case ? The argument has been used, that 
if little or no traffic is diverted from the existing route, little 
or no harm will have been done to the defendants, but in this 
connection the contention of the South-Western that the grant- 
ing of these through rates would greatly embarrass them in 
the working of their traffic and in their relations with their 
customers is worthy of our consideration. We know how 
easily traffic can be diverted from the railway to the sea route, 
and a very slight increase in the delay or difficulty of working 
the traffic may have this effect on a large scale. The less the 
advantage to the public, the more rather than the less careful 
we should be not to involve defendant companies in trouble or 



I agree with Sir Frederick Peel's conclusion upon the 
remaining points. I am no more persuaded that passengers 
will use the proposed route than that goods will, but as only 
through booking is applied for, which can be claimed as of 
right under an amended application, it is not worth while to 
differ upon this point. The application for through rates to 



and our responsibility correspondingly less. 



Ry. Co. 
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Beading stands on an altogether different basis from that to 1896 » 

Paddington, the chief difference being that the distance is in didcot, 

favour of the applicants, and not against them. I have great an D south- 

doubts whether, even so, the applicants will get a substantial ^ p T g™ 

part of the traffic, but on the other hand the matter is of far *. 

Gbbat 

less moment, both in principle and practice, to the defendants, wbstebn 

Rt. Co. 

AND 

London and 
South- 
Collins, J. : I had hoped that agreement between my Western 

colleagues would have relieved me from giving any opinion in 
this case, but, unfortunately, they have differed, and although, 
as I have already said, I agree in the judgment which has 
been read by Sir Frederick Peel, I propose to add a very few 
words as to my own position in the matter. 

I regard the decisions in this Court since its commencement 
as binding upon this Court, and sitting here it seems to me 
that in view of those decisions there is practically no alterna- 
tive but to hold, as Sir Frederick Peel has held, that these 
rates must be granted. It is to me perfectly clear on the 
cases that a company in the position of this company is a 
proper applicant. That was decided in the Wemyss Bay 
Case 0, and in other cases referred to by Mr. Littler. It is, 
further, clear law that through booking as distinguished from 
through rates is for all practical purposes a matter of right. 
In this particular case there do exist at this moment through 
booking and through rates — identical rates to Winchester on 
both systems. The difference in question in this particular 
case is the 9 or 10 miles between Winchester and South- 
ampton. It is pointed out by Mr. Commissioner Miller in the 
case of The Great Western Railway and the Severn and Wye 
that through booking between certain points being practically 
a matter of right as a reasonable facility, it is only when you 
come to deal with the question of rate, and thereby force a 
company to take something less than it is by law entitled to 
demand, that the considerations which are introduced under 
the 25th section of the Act of 1888, namely, the advantage to 

Q Ante, Vol. III. 145. 

(») Ante, Vol. V. at page 193. 
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1896 - the public and the reasonableness of the route, come into 
didcot, question. In this particular case, the only element that would 

E% E^T BURY • 

and South- let in these considerations would be the possible hardship im- 
Rt. Co. posed upon the South- Western railway of taking something 
Great * e8s between Shawford and Southampton than the local rate. 

Western No point was made before us, either by the Great Western 
akd " company or by the South-Western company, against the 
L01 South. quantum of the rate. The Great Western company accepted 

western it subject to the question of apportionment. The South- 
western company, in its defence, it is true, suggested that it 
did not accept it, but no word of argument was addressed to 
us, from beginning to end, pointing to the rate, as distinct 
from the route, being unreasonable. 

That practically, in my judgment, brings the case down to 
something very little more than an application. for through 
booking, and a very slight prima facie case of advantage to the 
public, I think, would suffice on the authorities, as they exist 
in this Court, to entitle the applicants to the order which 
they ask for. But one or two cases have been referred to by 
Lord Cobham, which he suggests are authorities against our 
granting this route and rate. Those cases are the Swindon 
Case and the Severn and Wye Case 0- It seems to me that 
both of those cases are entirely distinguishable from this, 
upon one short ground — there are many others, but one will 
suffice — and that is, that in this case the terminus a quo and 
the terminus ad quern on the existing and on the proposed 
route are not the same. The terminus a quo starting from 
Southampton is the same, but the terminus ad quern is not the 
same ; in the one case it is Waterloo, and in the other it is 
Paddington. That makes such a difference that it is not 
worth while considering others. I think that the real defence 
of the railway company was the defence which they raised 
before us, and it is a defence which they could have equally 
raised (and that is a clear test whether it is a sound one or 
not) if the question had been one of through booking only. 
Suppose the application had been for through booking only, 

0) Ante, Vol. IV. 349. 
( 2 ) Ante, Vol. V. 156. 
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and suppose the Great Western and the Didcot line had been 1896 - 
prepared to forego out of their share of the local rates the didcot, 
difference between the sum of the local rates and the proposed AND south- 
through rate, every argument which has been addressed to us ry PT Co 
by the South- Western company would have been equally in «■ 

point against that application — I mean the arguments as to western 
the hardship upon the South-Western company, who have R Isd°' 
spent such vast sums in developing the Southampton traffic London and 
and who supply such an efficient service, if a competitor is western 
forced upon them whose presence at Southampton will deprive 
them of the advantage which they at present enjoy of quoting 
rates without consulting anybody else ; but they could not 
have prevailed. Moreover, even when there is a real question 
as to the rate as well as the route, the Caledonian Case Q 
cited by Mr. Littler, and the Severn and Wye Case (*), show that 
such considerations, however much we might be inclined to 
sympathise with them, have no place. I think, therefore, an 
order must be made as stated by Sir Frederick Peel. 

[Solicitors for the applicants : Lake dc Lake. 

Solicitor for the Great Western railway company : R. R. 
Nelson. 

Solicitors for London and South-Western railway company : 
Bircham d Co.] 



0) Ante, Vol. III. 145. 
(*) Ante, Vol. V. 170. 
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ACCOMMODATION AFTEE CONVEYANCE. See Detention of Wagons 
under Load, 

ACCOMMODATION OF TRAFFIC. See Facilities, Due and Reason- 
able, for Traffic, 

BOOK OF BATES. See Distinguishing Rates. 

BOOKING, THROUGH. See Facilities, Due and Reasonable, for 
Traffic, 2. 

BBANCH BAILWAY. See Rebate on Sidings Rate, 

CAETAGE CHARGES. See Increase of Rates, 5. 

CHAEGE FOE ACCOMMODATION AFTEE CONVEYANCE. See 
Detention of Wagons under Load, 

COAL TEAFFIC. See Increase of Rates, 2, 3. 

COMPLAINT BY HAEBOUE BOAED 72 

COMPLAINT BY TBADEBS' ASSOCIATION .... 58 

CONSIGNOE OF TEAFFIC. 

Eights of, under section 2 of Eailway and Canal Traffic Act, 1854 

210 

COSTS. 

1. Taxation — Party and Party — Costs of Third Counsel, — In pro- 
ceedings before the Eailway and Canal Commissioners, the costs 
of more than two counsel will not be allowed on taxation between 
party and party, unless the case involves extraordinary compli- 
cation and difficulty, and is one in which a reasonable and 
prudent man, acting with ordinary prudence, would not go into 
Court without three counsel. 

In applying this latter test, the chance of counsel being absent 
should not be taken into consideration; but it should be 
assumed that all the counsel employed attend throughout the 
hearing. 

A railway company, after three days* hearing before the Com- 
missioners, successfully resisted an application that they should 
afford facilities for passenger traffic on a branch railway used 
only for mineral traffic. Their evidence was directed to the 
requirements of the Board of Trade in respect of a passenger 
line, to the cost of such requirements as applied to the Hue in 
question, and to the demand existing for passenger traffic facili- 
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COSTS— continued. 

ties on such line. A question of law as to the jurisdiction of 
the Commissioners was covered by authority. The "railway 
company estimated the expense of what the applicants sought to 
compel them to do at over 60,000/. 

Held, that the railway company were not, upon the taxation 
of their party and party costs, entitled to the costs of a third 
counsel. Glamorganshire County Council v. Great Western By. 
Co. (No. 2) 1 

2. Section 2 of the Eailway and Canal Traffic Act, 1894, deals only 

with the costs of the case itself, and does not take away the Com- 
missioners' power under section 19 of the Eailway and Canal 
Traffic Act, 1888, to deal with the costs of and incidental to other 
proceedings such as interlocutory applications. Rickett Smith 
& Co. v. Midland By. Co 108 

3. On an appeal from a decision of the Eailway Commissioners, the 

Court of Appeal has power to give the costs of the appeal to the 
successful party, notwithstanding section 2 of the Eailway and 
Canal Traffic Act, 1894. Mansion House Association v. Great 
Western By. Co 58 

COUNSEL. 

Only one counsel heard on interlocutory matters . .135 

Two counsel heard on an application to review, rescind or vary 

a decision of the Court 135 

Costs of three counsel when allowed. See Costs. 1. 



DECISIONS OF EAILWAY COMMISSION. 

Since its commencement binding on the Court • . . .211 

DELIVEEY OF TEAFFIC. See Facilities, Due and Seasonable, for 
Traffic. 

DETENTION OF WAGONS UNDEE LOAD. 

Charge for Accommodation after Conveyance — Railway Rates Confirma- 
tion Acts, 1891, 1892. —-Section 5 of the schedule to the Midland 
railway company (rates and charges) Order Confirmation Act, 
1891, enacts that the company may charge, in addition to the 
tonnage rate, a reasonable sum for certain services rendered to a 
trader at his request or for his convenience, including {inter alia) 
the detention of trucks, or the use and occupation of any accom- 
modation before or after conveyance, beyond such period as shall 
be reasonably necessary for enabling the consignee to take 
.delivery thereof, and services rendered in connection with such 
use and occupation: and further, that any difference arising 
under such section shall be determined by an arbitrator to be 
appointed by the Board of Trade at the instance of either party. 

The Eailway Commissioners having been appointed arbitrators 
to determine a difference under this section which had arisen 
between the M. railway company and S. : — 

Held, that the sum of 6d. per day per wagon was a reasonable 
sum to be charged by the M. railway company to S. for the use 
and occupation of any accommodation by wagons under load 
after four days, exclusive of the day of their arrival, and for 
services rendered by the railway company in respect of such use 
and occupation. Midland By. Co. v. SiUs . . . .161 
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DIFFERENTIAL RATES. See Undue Preference 

DISTINGUISHING RATES. 

Charge for Conveyance on the Railway — Terminal Charges. — Section 33, 
subsection 3, of the Railway and Canal Traffic Act, 1888, enacts 
that, — " The company shall within one week after application in 
writing made to the secretary of any railway company by any 
person interested in the carriage of any merchandise which has 
been or is intended to be carried over the railway of such company, 
render an account to the person so applying in which the charge 
made or claimed by the company for the carriage of such mer- 
chandise shall be divided, and the charge for conveyance over 
the railway shall be distinguished from the terminal charges (if 
any), and from the dock charges (if any), and if any terminal 
charge or dock charge is included in such account the nature and 
detail of the terminal expenses or dock charges in respect of which 
it is made, shall be specified." The applicants being persons who 
were interested in the carriage of a consignment of wheat which 
had been carried over the railway company's line from the grain- 
warehouses of the Mersey dock and harbour board at Birkenhead 
to Birmingham, for delivery at the applicants' mill, made an 
application in writing to the secretary of the railway company 
under section 33, subsection 3, of the Railway and Canal Traffic 
Act, 1888, calling upon the railway company to render an 
account in which the charge of 1 U. 3d. per ton claimed by the 
railway company for the carriage of such merchandise should be 
divided, and the charge for the conveyance on the railway dis- 
tinguished from the terminal and other charges and expenses (if 
any)." 

The applicants' traffic was loaded in the railway company's 
trucks by the servants of the Mersey docks and harbour ooard, 
by whom it was hauled over the railway lines of the said Mersey 
board by their engines to the junction of those lines with the 
railway company's railway, and in respect of the said services 
the railway company paid the sum of 8d. per ton to the said 
Mersey board. It was thence conveyed by the railway company 
to their station in Birmingham, unloaded there by the railway 
company's servants, and carted to the applicants' mill by the 
railway company. The charge of 11«. 3d, per ton did not exceed 
the maximum charge which the railway company were authorised 
to make for conveyance alone of the said traffic. 

Held, that the railway company were bound to render an 
account to the applicants of the charge so made for the carriage 
of their merchandise, and in such account, unless the entire 
charge is stated to be for conveyance alone, and not in part a 
charge made for any other service or expense, to divide such 
charge, and to distinguish the charge for conveyance over the 
railway from the terminal charges (if any) and from the dock 
charges (if any), and if any terminal charge or dock charge was 
included in such account, to specify the nature and detail of the 
terminal expenses or dock charges in respect of which it was 
made. New- Union Mill Co. and Great Western By. Co. . 152 

EQUALITY OF CHARGE. See Undue Preference. 

FACILITIES, DUE AND REASONABLE, FOR TRAFFIC. 

1. Neglect to afford Free Water-closet Accommodation. — The demand of 
a payment for the use of water-closets at a railway station is not 
a denial of a reasonable facility for the receiving, forwarding, 
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COQT&-<onUnued. 

ties on such line. A question of law as to the jurisdiction oi 
the Commissioners was covered by authority. The 'railway 
company estimated the expense of what the applicants sought to 
compel them to do at over 60,000/. 

Held, that the railway company were not, upon the taxation 
of their party and party costs, entitled to the costs of a third 
counsel. Glamorganshire County Council v. Great Western By. 
Co. (No. 2) 1 

2. Section 2 of the Railway and Canal Traffic Act, 1894, deals only 

with the costs of the case itself, and does not take away the Com- 
missioners' power under section 19 of the Railway and Canal 
Traffic Act, 1888, to deal with the costs of and incidental to other 
proceedings such as interlocutory applications. Rickett Smith 
& Co. v. Midland By. Co 108 

3. On an appeal from a decision of the Railway Commissioners, the 

Court of Appeal has power to give the costs of the appeal to the 
successful party, notwithstanding section 2 of the Railway and 
Canal Traffic Act, 1894. Mansion House Association v. Great 
Western By. Co 58 

COUNSEL. 

Only one counsel heard on interlocutory matters . .135 

Two counsel heard on an application to review, rescind or vary 

a decision of the Court 135 

Costs of three counsel when allowed. See Costs , 1. 



DECISIONS OF RAILWAY COMMISSION. 

Since its commencement binding on the Court . . . .211 

DELIVERY OF TRAFFIC. See Facilities, Due and Reasonable, for 
Traffic. 

DETENTION OF WAGONS UNDER LOAD. 

Charge for Accommodation after Conveyance — Railway Rates Confirma- 
tion Acts, 1891, 1892. — Section 5 of the schedule to the Midland 
railway company (rates and charges) Order Confirmation Act, 
1891) enacts that the company may charge, in addition to the 
tonnage rate, a reasonable sum for certain services rendered to a 
trader at his request or for his convenience, including {inter alia) 
the detention of trucks, or the use and occupation of any accom- 
modation before or after conveyance, beyond such period as shall 
be reasonably necessary for enabling the consignee to take 
.delivery thereof, and services rendered in connection with such 
use and occupation: and further, that any difference arising 
under such section shall be determined by an arbitrator to be 
appointed by the Board of Trade at the instance of either party. 

The Railway Commissioners having been appointed arbitrators 
to determine a difference under this section which had arisen 
between the M. railway company and S. : — 

Held, that the sum of 6d. per day per wagon was a reasonable 
sum to be charged by the M. railway company to S. for the use 
and occupation of any accommodation by wagons under load 
after four days, exclusive of the day of their arrival, and for 
services rendered by the railway company in respect of such use 
and occupation. Midland Ry. Co. v. Sills . . . .161 
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DIFFEEENTIAL BATES. See Undue Preference, 

DISTINGUISHING BATES. 

Charge for Conveyance on the Railway — Terminal Charges. — Section 33, 
subsection 3, of the Kailway and Canal Traffic Act, 1888, enacts 
that, — " The company shall within one week after application in 
writing made to the secretary of any railway company by any 

Eerson interested in the carriage of any merchandise which has 
een or is intended to be carried over the railway of such company, 
render an account to the person so applying in which the charge 
made or claimed by the company for the carriage of such mer- 
chandise shall be divided, and the charge for conveyance over 
the railway shall be distinguished from the terminal charges (if 
any), and from the dock charges (if any), and if any terminal 
charge or dock charge is included in such account the nature and 
detail of the terminal expenses or dock charges in respect of which 
it is made, shall be specified." The applicants being persons who 
were interested in the carriage of a consignment of wheat which 
had been carried over the railway company's line from the grain- 
warehouses of the Mersey dock and harbour board at Birkenhead 
to Birmingham, for delivery at the applicants' mill, made an 
application in writing to the secretary of the railway company 
under section 33, subsection 3, of the Bailway and Canal Traffic 
Act, 1888, calling upon the railway company to render an 
account in which the charge of 11«. 3d. per ton claimed by the 
railway company for the carriage of such merchandise should be 
divided, and the charge for the conveyance on the railway dis- 
tinguished from the terminal and other charges and expenses (if 

any)." 

The applicants' traffic was loaded in the railway company's 
trucks by the servants of the Mersey docks and harbour board, 
by whom it was hauled over the railway lines of the said Mersey 
board by their engines to the junction of those lines with the 
railway company's railway, and in respect of the said services 
the railway company paid the sum of 8d. per ton to the said 
Mersey board. It was thence conveyed by the railway company 
to their station in Birmingham, unloaded there by the railway 
company's servants, and carted to the applicants' mill by the 
railway company. The charge of lis. 3d. per ton did not exceed 
the maximum charge which the railway company were authorised 
to make for conveyance alone of the said traffic. 

Held, that the railway company were bound to render an 
account to the applicants of the charge so made for the carriage 
of their merchandise, and in such account, unless the entire 
charge is stated to be for conveyance alone, and not in part a 
charge made for any other service or expense, to divide such 
charge, and to distinguish the charge for conveyance over the 
railway from the terminal charges (if any) and from the dock 
charges (if any), and if any terminal charge or dock charge was 
included in such account, to specify the nature and detail of the 
terminal expenses or dock charges in respect of which it was 
made. New- Union Mill Co. and Great Western By. Co. . 152 

EQUALITY OF CHARGE. See Undue Preference. 

FACILITIES, DUE AND SEASONABLE, FOB TBAFFIC. 

1. Neglect to afford Free Water-closet Accommodation. — The demand of 
a payment for the use of water-closets at a railway station is not 
a denial of a reasonable facility for the receiving, forwarding, 
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FACILITIES, DUE AND REASONABLE, FOE TRAFFIC— continued. 
and delivery of traffic within the meaning of section 2 of the 
Railway and Canal Traffic Act, 1854. So held by Collects, J., 
and Lord Cobham ; (Sib Frederick Peel dissenting). 

Qucere, whether the providing of water-closets for the use of 
passengers at a railway station is a reasonable facility for the 
receiving, forwarding, and delivery of passenger traffic within 
such enactment. 

The non-provision by a railway company of one or two free 
water-closets at a station is a denial of due and reasonable 
facilities for the reception of passengers at a station (per Sir 
Frederick Feel). — West Ham Corporation v. Great Eastern 
By. Co 1 

2. Any one of the public intending to send traffic oyer the railways 
of two or more companies forming together a continuous route, 
may, under section 2 of the Railway and Canal Traffic Act, 
1854, reauire the companies to combine to carry his traffic at 
a single booking and for a single payment as an accommodation 
reasonable to be granted to him. 

If there are grounds for the Court allowing something claimed 
as a proper facility for using railways, an objection grounded on 
its inconvenient consequences to railway companies by reason of 
arrangements made by themselves will not suffice for not allow- 
ing it. Didcot, Newbury and Southampton By. Co. v. Great 
Western By. Co. and London and South- Western By. Co. . 210 

FOREIGN MERCHANDISE. See Undue Preference, 1. 

INCREASE OF RATES. 

1. Complaint by Traders* Association — Particulars of Names of Traders 
aggrieved — Increase of Bates. — An incorporated association of 
traders filed a complaint under the Railway and Canal Traffic 
Acts, 1888 and 1894, that a railway company had, since the 
31st of December, 1892, increased their class rates per ton for 
merchandise traffic, and that the increased rates were unreason- 
able. The railway company asked for particulars of the names 
of the traders who were represented by the association, and of 
the traders in respect of whose traffic the complaint was made : — 

Held, by the Court of Appeal (affirming the judgment of 
Collins, J.), that the association were entitled to make such a 
complaint to the Railway Commissioners without representing 
any individual trader and without proof that any individual 
trader was aggrieved, and that as the association and the 
railway company were the only parties to the litigation, the 
association could not be ordered to give particulars of traders 
represented by them. 

Held, also, that on such a complaint, as to the increase of 
class rates, the railway company might, in the first place, 
justify generally the raising of the rate for the whole class, and 
that, therefore, an application for particulars, for the purpose 
of the identification of specific goods in respect to which the 
increase of rate might be alleged -to be unreasonable, was 
premature. 

Subsection 4 of section 1 of the Railway and Canal Traffic 
Act, 1894, does not apply to a complaint by an association 
which is proceeding under section 7 of the Railway and Canal 
Traffic Act, 1888, and is not itself aggrieved by the increased 
charges. Mansion House Association v. Great Western By Co. 

58 
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2. Justification of Increase — Standard of Beasonableness. —*Oii the 

1st of January, 1893, a railway company indirectly increased 
their rate for the carriage of coal, but not to the maximum. 
Prior to the passing of the Railway and Canal Traffic Act, 1894, 
all rates below the maxima were presumed to be reasonable : — 

Held, that in the case of rates increased after the last day of 
December, 1892, section 1, subsection 1, of the Railway and 
Canal Traffic Act, 1894, removed that presumption and threw 
upon railway companies the onus of proving that the increase 
was reasonable, and that the standard of reasonableness de- 
pended on circumstances existing or apprehended before the 
increase was made, and, therefore, in the case then before the 
Court, before the Act came into operation. 

"The reasonableness of the rate is not to be tried by its 
effect upon the trade of the persons who have to pay it" (per 
Collins, J.). 

Upon a complaint under the above section by coal merchants 
and colliery proprietors that whereas the rates and charges 
made by the defendants for the conveyance of coal and coke 
were, prior to the 1st of January, 1893, based and calculated 
upon the carriage of 21 cwt. to the ton, they had, since the 
31st of December, 1892, been based and calculated upon the 
carriage of 20 cwt. to the ton with an allowance for wastage of 
2 cwt. per truck carried by the defendants without charge, and 
that by such alteration in the mode of calculating the weight of 
coal and coke carried to the ton, the said rates and charges had 
been indirectly increased by the defendants, and that such in- 
crease was unreasonable : — 

Held, that the defendants had, by so reducing the weight of 
coal carried to the ton, indirectly increased their rates and 
charges for the carriage of coal and coke, and that it had not 
been proved by the defendants that the whole of the increase in 
the rates which had been so made was reasonable. Bickett Smith 
& Co. v. Midland By. Co 107 

3. Coal Rates. — Upon a complaint under section 1 of the Railway 

and Canal Traffic Act, 1894, that a railway company had, since 
the 1st of January, 1893, unreasonably increased their rates for 
coal for shipment from the applicants' collieries to the Tyne 
Dock and Sunderland, by an addition of m 5d. to the rate per 
ton: — 

Held, that it was not unreasonable that the increase com- 
plained of should have been made, the railway company having 
proved that the cost of working the applicants' traffic had in- 
creased by — 

(1) Increased cost for locomotive power, owing chiefly to 
the shortening of the hours of labour : 
Increased wages ; 

Greater number of waggons having been allotted to the 
applicants owing to the colliery owners requiring their 
traffic to be conducted with greater despatch, and 
(4) Increased rates and taxes. 
Charlaw and Sacristan Collieries Co. v. North-Eastern By. Co. 

140 

Increase of Bate by Bailway Company jointly with other Bailway 
Companies — Joinder of such other Bailway Companies as co- 
Defendants.— -Section 1 of the Railway and Canal Traffic Act, 
1894, enacts that " Where a railway company have, cither alone 
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or jointly with any other company or companies, since the last 
day of December, 1892, directly or indirectly increased, or here- 
after increase directly or indirectly, any rate or charge, then if 
any complaint is made that the rate or charge is unreasonable, 
it shall he on the company to prove that the increase of the rate 
or charge is reasonable, and for that purpose it shall not be 
sufficient to show that the rate or charge is within any limit 
fixed by an Act of Parliament or by any Provisional Order 
confirmed by Act of Parliament." 

Upon an application to the Bail way Commissioners under this 
section alleging that a railway company have, jointly with other 
railway companies, increased a rate or charge, and that such 
rate or charge is unreasonable, the applicant must join such 
other railway companies as defendants. Mapperley Colliery Co. 
v. Midland By. Co 147 

5. Cartage Charge* — Jurisdiction.— Where a railway company have, 
since the last day of December, 1892, increased a rate or charge 
for cartage, and complaint is made that the rate or charge is 
unreasonable, exclusive jurisdiction is not vested in an arbi- 
trator appointed by the Board of Trade under the Bail way Bates 
and Charges Order Confirmation Acts, 1891, 1892, and the Bail- 
way Commissioners have jurisdiction to hear and determine 
such complaint under section 1 of the Bailway and Canal Traffic 
Act, 1894. 

Where there is a difference between a trader and a railway 
company as to the reasonableness of a cartage charge generally, 
without reference to any such increase, the proper tribunal to 
settle such difference is an arbitrator appointed by the Board of 
Trade under the Bailway Bates and Charges Order Confirmation 
Acts, 1891, 1892. 

"It seems to me that after the Bailway Bates and Charges 
Order Confirmation Acts, 1891, 1892, were passed, and before 
the Bailway and Canal Traffic Act, 1894, was passed, the juris- 
diction to deal with the question of reasonableness of terminal 
charges or the charges named in section 15 of the Begulation of 
Bailways Act, 1873, was taken away from the Bailway Com- 
missioners and dealt with by section 5 of the schedule to the 
Bailway Bates and Charges Order Confirmation Acts, 1891, 1892 
— dealt with in part by substituting a maximum for what the 
Commissioners might consider reasonable, and dealt with as to 
the other part by substituting arbitration under the Board of 
Trade for the opinion of the Commissioners " (per Collins, J.). 
Mansion House Association v. London and North- Western By. Co. 

174 

JUBISDICTION OF BAILWAY COMMISSIONEBS. 

1. To order water-closets to be provided at a railway station as a 

reasonable facility ........ 7 

2. To decide a complaint as to unreasonable increase of a rate or 

charge. See Increase of Rates, 5. 

3. To decide a complaint under section 4 of the Bailway and Canal 

Traffic Act, 1894. See Bebate on Sidings Bate, 2. 

PABTICULABS. 

Of names of traders aggrieved 58 



ii 

! 
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PARTICULARS— continued. 

Of specific goods for which increase of rate alleged to be unreason- 
able 58 

PARTIES. See Increase of Bates, 1, 4, and Undue Preference, 2. 

PASSENGER TRAFFIC. See Facilities, Due and Reasonable, for Traffic. 

PRACTICE. See Costs, Counsel, Decisions of Railway Commission, Par- 
ticulars, Parties, and Reviewing Decision. 

PREFERENCE, UNDUE. See Undue Preference. 
PRIVATE SIDINGS. See Relate on Sidings Rate. 

RAILWAY RATES CONFIRMATION ACTS, 1891, 1892 . 161, 165, 

174 
REASONABLENESS, standard of 107 

REBATE ON SIDINGS RATE. 

1. Siding " not belonging to the Company* 1 — Station Accommodation 
and Terminal Services — " Terminal Station." — A siding was con- 
structed by a trader under a deed entered into by him with a 
railway company, providing for the sale to him of some surplus 
land adjoining their station yard, on which he was to erect two 
malt-kilns, and stipulating that he should, at his own cost, make 
a siding or branch railway from the malt-kilns to the line of the 
railway company on land belonging to the company, and should 
at all times, at his own expense and when requested by the rail- 
way company, maintain and keep the siding in good repair and 
working order, and stipulating further that it should be lawful 
for the railway company at all times to use the siding for the 
purpose of shunting engines and trucks, loaded or unloaded, and 
that the railway company should have the control and manage- 
ment thereof, such use, control, and management to be subject 
to the right of the trader and his successors to have the reason- 
able use of the siding for the purpose of conveying goods to and 
from the malt-kilns and of loading and unloading such goods: — 

Held, that the ownership of the siding was in the trader, the 
railway company merely taking a right to use it for shunting 
purposes, with the necessary control and management for such 
purposes as well as for working traffic to and from their line to . 
the siding, subject to the paramount right of the trader to the 
reasonable use of it for the purposes of his business. The siding, 
therefore, was one "not belonging to*the company " within the 
meaning of section 4 of the Railway and Canal Traffic Act, 
1894. 

The railway company contended that the above section applies 
only where the railway company " does not provide any station 
accommodation or perform any terminal services, ,, and has no 
reference to a case where the railway company are able to prove 
that they have afforded any station accommodation or performed 
any terminal services, however slight : 

Held, that the section gives a rebate "in respect that" ; that 
is, in proportion as or to the extent the railway company do not 
provide station accommodation or perform terminal services, and 
that the jurisdiction of the Railway Commissioners is not ousted 
on proof of the fact that one terminal service, e.g., covering, is 
performed by the railway company. 
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The applicants were the owners of a siding which communi- 
cated with the railway of the defendants at a point situated about 
thirty or forty yards from the Retford goods station of the 
defendants. A dispute having arisen between the applicants 
and the defendants as to the allowance or rebate to be made 
from the rates charged to the applicants in respect that the 
defendants did not provide station accommodation or perform 
terminal services for the applicants' malt and barley traffic 
received or delivered by the defendants at such siding : — 

Held, that as by sections 3 and 26 of the defendants' Order Con- 
firmation Act, 1892, Retford was not a " terminal station," the 
railway company were not entitled to charge to the applicants a 
station terminal at Retford station in respect of their malt or 
barley traffic passing from or to the siding of the applicants con- 
nected with the Retford station; and further that, under the 
facts proved, the applicants were not entitled to a rebate from 
the rates they had been charged as respects any service terminals 
included in them. Pidcock <fc Co. v. Manchester, Sheffield and 
Lincolnshire Ry. Co 45 

2. Voluntary Bate. — At the request of the applicants the Midland 

railway company made arrangements for the transit of grain 
traffic at a certain rate " without rebate " over its own line and 
the North- Western railway company's line to the junction with 
the applicants' sidings. 

The applicants applied under section 4 of the Railway and 
Canal Traffic Act, 1894, for a rebate from the rate charged for 
their traffic so delivered, in respect that the railway companies 
did not provide station accommodation or perform terminal 
services. 

Held (and affirmed by the Court of Appeal), 

(1) That the applicants were not entitled to the benefit of 
section 4 of the Railway and Canal Traffic Act, 1894, as their 
traffic was carried over the lines of the two railway companies 
at a voluntary rate, a rate, therefore, which, if the applicants 
accepted it at all, they must accept on the conditions upon which 
it had been offered to them by the two railway companies. 

(2) That as by the terms of the contract the applicants' traffic 
was not to be delivered at or near the Midland railway company's 
terminal station, but at a siding off the Midland railway com- 
pany's system altogether, where they charged no one for station 
accommodation or terminal services, the Commissioners had no 
jurisdiction to deal with the case under section 4 of the Railway 
and Canal Traffic Act, 1894. Watson, Todd & Co. v. Midland Ry. 
Co. and London and North- Western Ry. Co. ... 90 

3. Station Accommodation and Terminal Services. — The corporation of 

Birmingham had coal consigned to them, and delivered by the 
railway company at 

(1) The corporation's private siding at Saltley, Birmingham ; 

(2) The railway company's station at Lawley Street, Birming- 
ham. 

The rates charged by the railway company to the applicants 
for the carriage of coal to the siding at Saltley were the same as 
the rates they charged for the carriage of coal from the same 
points of departure to the station at Lawley Street. 

Upon an application to the Commissioners under section 4 of 
the Railway and Canal Traffic Act, 1894, to determine what was 
a just and reasonable rebate to be made from the rates charged 
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by the railway company for the carriage of coal to the siding of 
the corporation at Saltley : — 

Held, that the fact that the railway company performed for the 
applicants various services at Saltley siding for which they were 
entitled to charge under section 5 of the schedule to the Railway 
Rates and Charges Order Confirmation Acts, 1891 and 1892, 
might be used by the railway company if not as a defence as a 
set-off to a claim for a rebate under section 4 of the Railway and 
Canal Traffic Act, 1894 ; and that, it having been proved that 
the value of the services received by the applicants at the Saltley 
siding were at least as great as the value of the services received 
at the Lawley Street station, the rates might fairly be equal in 
both cases. Corporation of Birmingham, Thomas Boston & Son, 
and Clay Cross Co, v. Midland By. Co 165 

REVIEWING DECISION. Application f or 107 



SIDINGS '. See Bebate on Sidings Bate. 

STATION ACCOMMODATION AND TERMINAL SERVICES. See 
Bebate on Sidings Bate. 

STATUTES. 

17 & 18 Vict. c. 31 (Railway and Canal Traffic Act, 1854), 

s. 2 ........ 7 

36 & 37 Vict. c. 48* (Regulation of Railways Act, 1873), 

s. 9 152 

s. 15 174 

s. 19 108 

51 & 52 Vict. c. 25 (Railway and Canal Traffic Act, 1888), 

s. 7 58 

8. 18 107 

8. 19 107 

8. 25 72 

8. 27 20 

s. 30 72 

s. 33, subsection 3 152 

57 & 58 Vict. c. 54 (Railway and Canal Traffic Act, 1894), 

s. 1 .... 58, 107, 140, 147, 174 

subsection 4 58 

s. 2 107 

s. 4 45, 90, 165 

TERMINAL CHARGES. See Distinguishing Bates; Bebate on Sidings 
Bate, and Increase of Bates, 5. 

TERMINAL SERVICES. See Bebate on Sidings Bate. 

"TERMINAL STATION" 45 

THROUGH BOOKING. See Facilities, Due and Reasonable, for 
Traffic, 2. 

THROUGH RATES. 

" However desirable a reduced rate may be in the interests of the 
public, it is always necessary to see whether there is a commen- 
surate advantage to the railway company, who may be forced by 

B. VOL. IX. R 
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the decision of the Commissioners to accept a lower scale of 
charge than that which it is actually making, and to which it is 
entitled " (per Collins, J.) Burnard and Alger v. Great Western 
By. Co. and London <fc South-Western By. Co. . . . 72 

2. Through rates causing an undue preference. See Undue Prefer- 

ence, 2. 

3. Reasonable Route, — The Didcot railway company applied to the Bail- 

way Commissioners for an Order under section 25 of the Bailway 
and Canal Traffic Act, 1888, allowing through rates for goods 
traffic between the London & South-Western railway company's 
stations at Southampton and Southampton Docks, and the Great 
Western railway company's stations at Beading and Paddington. 
The applicants railway was 27 miles long, and a single line 
throughout. It extended from Didcot, through Newbury and 
Winchester to Shawford, and formed a junction with the Great 
Western railway at Didcot and Newbury, and with the South- 
Western railway at Shawford. It was worked by the Great 
Western railway company from Didcot to Winchester, and by 
the South- Western railway company from Winchester to Shaw- 
ford, and the route proposed for tne traffic for which through 
rates were asked was vid the junctions at Shawford and Newbury. 
The route proposed by the applicants between Southampton and 
Paddington was Id miles longer than the route between South- 
ampton and Nine Elms. 

Held, (Lord Cobham dissenting) that the route was a reason- 
able route, and though it contrasted unfavourably in length and 
in method of working with the South Western main line, it had 
advantages in other ways which compensated for that inferiority, 
and made it probable that the establishment of through rates 
would conduce to the benefit of the public ; that, apart altogether 
from considerations connected with the Bailway and Canal 
Traffic Act, 1854, it was not for the benefit of the public that the 
carrying trade between two termini should be restricted to one 
railway company to the exclusion of others, when one of such 
termini was in London, where no single station could possibly 
serve conveniently as its only centre for every part of the 
metropolis, and, therefore, that it was no answer to this applica- 
tion for through rates, so far as through booking or invoicing 
was involved in it, that it touched traffic which the South- 
western railway company carried as local traffic, and claimed to 
be non-competitive, or that it set up a mixed control over rates 
to and from Southampton, which, from the constant changes 
called for to meet special circumstances, or to get the best 
possible return for their outlay on the docks, the South- Western 
railway company considered they alone should be concerned 
with. Didcot, Newbury, and Southampton By. Co. v. Great 
Western By. Co., and London and South- Western By. Co. . 210 

THBOUGH BOUTE. See Through Bates, 3. 

TBAFFIC FACILITIES. See Facilities, due and reasonable, for Traffic. 

UNDUE PBEFEBENCE. 

1. Home and Foreign Merchandise. — Upon an application alleging 
that a railway company had given an undue preference by 
charging rates for the carriage of foreign merchandise lower than 
those charged for the carriage of similar home merchandise, 

Held, that the proviso of section 27 of the Bailway and Canal 
Traffic Act, 1888, does not prohibit all inequalities in rates as 
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between home and foreign merchandise, and that, if the railway 
company prove facts which would justify the admitted differ- 
ences had the merchandise in both cases been home merchandise, 
the company are not by this proviso debarred from relying on 
those facts as an answer, merely because the goods which receive 
the benefit of the difference are of foreign origin. 

" The proviso seems to me to require, in reference to home and 
foreign articles that compete with each other in the market, that 
in respect of the same or similar services, there shall not only be 
no difference of rate involving an undue or unreasonable prefer- 
ence, but no difference of any kind. It means, I think, that, 
given the same or similar services, considerations which in other 
cases might justify an inequality of rate are here not to be 
regarded. Take competition for instance " ( per Sib Frederick 
Peel). 

" I am of opinion that ii not by the use of the words ' same or 
similar services,' then by the general sense of the proviso as 
interpreted by the learned Judge, it is intended that in cases 
where undue preference of foreign goods is alleged, we should 
take into consideration, as we have always been entitled to do in 
the case of home goods, the circumstances of the traffic, as 
regards its quantity, its packing, its regularity, and all other 
matters affecting its cost to the railway company, except so far 
as they may be matters special to the foreign origin of the goods. 
That is the limitation imposed by the proviso, the object of which 
is, in my opinion, not to give to home traffic a preference over 
foreign traffic, but to place them in a position of strict equality " 
(per Lord Cobham). 

Upon a complaint alleging that the rates charged by the 
South- Western railway company for the conveyance from South- 
ampton Docks to London of the following articles of foreign 
merchandise: — butter, cheese, lard, hops, fresh meat, bacon, 
hams, wool and hay were lower than the rates charged by the 
railway company for the conveyance # from places mentioned in 
the application to London of similar articles of home merchandise, 
notwithstanding that the distance from the Southampton Docks 
to London was in almost every case greater than tne distance 
from such places to London, and that the services 4 rendered by 
the railway company in respect of such foreign merchandise 
were not less than those rendered in respect of such home mer- 
chandise to an extent proportionate to the difference in the 
rates. 

Held, that the railway^company had subjected fresh meat, hay, 
and hops of home merchandise to an undue and unreasonable 
prejudice and disadvantage in the rates charged for the carriage 
of such traffic to London from such places as compared with the 
rates charged by the railway company for the carriage of similar 
traffio of foreign merchandise from Southampton Docks to 
London, and tne Court ordered the railway company to carry 
fresh meat, hay, and hops to London from such places on equal 
terms with the terms on which similar traffic of foreign mer- 
chandise was carried from Southampton Docks to London, having 
due regard to the circumstances (if any) which might render the 
cost to the railway company of carrying such home merchandise 
traffic greater than the cost of carrying similar foreign merchan- 
dise traffic Mansion House Association v. London and South' 
Western By. Co 20 

2. Through Bates — Complaint by Harbour Board. — The Great Western 
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railway oompany bad certain rates in force for traffic between 
tbeir stations inland and their stations at Millbay Dock and 
Button Harbour. These rates were lower than the rates at which 
similar traffic was carried between such inland stations as were 
within a radius of forty miles from Plymouth and the Cattewater 
station and that at Stonehouse Pool. These last were stations of 
the South- Western railway company, and short branch lines 
connecting them with the Great Western railway were also 
owned and worked by them. The rates at which goods were 
carried between Cattewater or Stonehouse Pool and the Great 
Western railway company's inland stations were divided between 
that company and the South- Western railway company. 

Upon a complaint against the Great Western railway company 
and South- Western railway company under section 30 of the. 
Bailway and Canal Traffic Act, 1888, of the undue disadvantage 
to whicn the ports of Cattewater and Stonehouse Pool were sub- 
jected by the difference existing between their rates and the 
* Sutton Harbour and Milibav rates : — 

Held, that the Great Western railway company only had it in 
its power to give an undue preference within the above section, 
as tnat railway company alone, or in conjunction with the South- 
western railway company, did carry between its own stations 
and all four ports or docks, but the South- Western railway 
company carried only to its own ports, and was not in any way 
limited as to the charges it chose to make at those ports by the 
above section or. any other provision of the Bailway and Canal 
Traffic Acts, by what the Bailway charges might be to any of 
the other ports at Plymouth. 

Held, also, that as to the Great Western railway company's 
portion of the through rates between Cattewater or Stonehouse 
Pool and such company's inland stations, there ought to be 
between it and that company's local charges to and from its own 
termini, a difference corresponding with the difference in services 
performed, and that it had been proved that the Great Western 
railway company's reduced charge for both Cattewater and 
Stonehouse traffic was on the whole in proportion to the lesser 
services they performed. 

Held, further, that if the South- Western railway company 
(having the usual powers of charging for services performed) in 
the exercise of their powers fixed the charge for their part of the 
through rates so as to make it, when united with the Great Western 
railway company's charge, into a charge for their ports higher 
than the charge for the Great Western railway company's ports, 
it was not a contravention of the above section, for they showed 
no preference due or undue, having as respects the traffic in 
question nothing to do with any conveyance to any ports except 
their own two. Plymouth Incorporated Chamber of Commerce v. 
Great Western By. Co, and London and South-Western By. Co. 

72 

UNDUE PBEJUDIOB. See Undue Preference. 

VOLUNTABY BATE. See Bebate on Sidings Bate, 2. 

WAGONS, payment for detention of. See Detention of Wagons under 
load. 
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Easements* — Gale on Easements. 6th 
Edit. By G. Cave. 26s. 1888. 

Ecclesiastical Law. — Phillimore's 

Ecclesiastical Law of the Church of England. 
By Sir Robert Phillimore. 2nd Edit. 
2 vols. 3/. 3*. 1895. 

EJjectment. — Williams (J. H.) and 
Yates* (W. B.) Law of Ejectment. 16s. 1894. 

Elections. — Jelf's Corrupt Practices 
Act. A Treatise on Corrupt Practices at 
Elections. By E. A. Jelf. 5s. 1894, 

Equity. — A Practical Compendium of 
Equity. 2nd Edit. By W. W. Watson 
and B. P. Neuman. 2 vols. 60s 1888. 
Chittt'b Equity Index. 4th Edit. By H. E. 
Hirst. 9 vols. 122. 12s. Reduced to 51. 5s. 
Vols, can be had separately. 
White & Tudor's Selection of Leading Cases 
in Equity, with Notes. 6th Edit. 2 vols. 
42. 4s. 1886. 

Evidence. — Taylor's (Pitt) Treatise 
on the Law of Evidence, as administered in 
England and Ireland. By His Honour Judge 
Pitt-Taylor. 9th Edit. In 2 vols. 3Z. 3s. 

1895. 
Best's Principles of Evidence. With Elemen- 
tary Rules for conducting the Examination 
and Cros8-Examination of Witnesses. 8th 
Ed. By J. M. Lely. With Notes to Ameri- 
can and Canadian Cases by C. F. Chamber- 
layne, of the Boston Bar. 30s. 1893. 

Executors. — Williams' (Sir E. V.) 
Treatise on the Law of Executors and Ad- 
ministrators. 9th Edit. Zl. 16s. 1893. 

Fraud and Mistake. — A Treatise 

on the Law of Fraud and Mistake as admin- 
istered in Courts of Equity. By W. W. 
Kerr, a.m. Oxon. 28s. 1883. 

Guide for Articled Clerks.— A new 

Guide for Articled Clerks, containing the 
most recent Regulations and Examination 
Papers. By H. W. Stiff, Solr. 6s. 1895. 

Guide to the Bar. — A New Guide to 
the Bar, containing the most Recent Regu- 
lation and Examination Papers. By M. A. 
and LL.B. , Barristers-at-Law. 5«. 1896. 



Horses , Oliphant's Law of, including the 

Law of Innkeepers, Veterinary Surgeons, &c, 
and of Hunting, Racing, Wagers and Gam- 
ing. 5th Edit. By Clement Elphinstone 
Lloyd, b. a., Oxon. 21s. 1896. 

Husband and Wife.— Macqueen's (J. 

F.) Treatise on the Law of Husband and 
Wife. 3rd Edit. By J. C. and R. B. Rus- 
sell. 1 vol. 25s. 1885. 

Index of Cases Judicially Noticed, 

1865-90. By G. J. Talbot and H. Fort. 
25s. # 1891. 

Injunctions. — A Treatise' on the Law 
and Practice of Injunctions. By William 
Williamson Kerr, a.m. 3rd Ed. lZ.15s.1888. 

Insurance. — Arnould's (J.) Marine In- 
surance and Average. 6th Edit. By David 
Maclachlan. 2 vols. 60s. 1887. 

International Law.— Wbstlakb, J., 

Q.C., on Private International Law. 3rd 
Edit. 16s. 1890. 

Interpleader.— Cababe (M.) on Inter- 
pleader in the High Court of Justice. Willi 
Forms. 2nd Edit. 6s. 188S. 

Judicial Dictionary.— The Judicial 

Dictionary of Words and Phrases Judicially 
Interpreted. By F. Stroud. 30s. 1890. 

Landlord and Tenant.— Woodfall's 

Law of Landlord and Tenant. 15th Edit. 

By J. M. Lely. 38s. 1893. 

Law Dictionary.— Containing Defini- 
tions of Terms in modern use, and the Rules 
of Law affecting the principal Subjects. By 
C. Sweet, ll.b. In half morocco, 40s. 1882. 

Leading Cases. — Smith's Leading 
Cases in various Branches of the Law, with 
Notes. 10th Edit. SI. 10s. 1896. 

White and Tudor's Lending Cases in Equity. 
A Selection of Leading Ca,ses in Equity, with 
Notes. 7th Edit. In the Press. 

Licensing.— Talbot (G. J.) — The Law 
and Practice of Licensing, with an Appendix 
of Statutes and Forms. 7s. 6U 1896. 

Local Government and Taxation. 

— An Outline of, in England and Wales, ex- 
cluding London. By R. S. Wright and 
H. Hobhouse. 2nd Edit. 7s. 6d. 1894. ' 
Lunacy. — Pope's Law and Practice of 
Lunacy. 2nd Edit. By J. H. Boome, of the 
Middle Temple, and V. De S. Fowke, of 
Lincoln's Inn. 21s. 1892. 

Magistrate's Annual Practice. — 

Being a Compendium of the Law and Prac- 
tice relating to Matters occupying the Atten- 
tion of Courts of Summary Jurisdiction, with 
an Appendix of Statutes and Rules, Lists of 
Punishments, Diaiy for Magistrates, &c. By 
C. M. Atkinson. 15s. 1895. 

Maxims. — Broom's (Dr.) Selection of 
Legal Maxims, Classified and Illustrated. 6th 
Ed. By H. F. Manisty. ll.lls.6d. 1884. 

Mercantile and Maritime Law. — 

Smith's (J. W.) Compendium of Mercantile 
Law. 10th Edit. By John Macdonki*l, 
m.a. 2 vols. 21. 2s. 1890. 

Merchant Shipping.— A Treatise on 
the Law of Merchant Shipping. 4th Edit. 
By David Maclachlan, m.a. 21. 2s. 1892. 
Pulling's (A. ) Shipping Code ; being the 
Merchant Shipping Act, 1894, with Notes. 
7s. 6d. net. " 1894. 
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Nisi Prius. — Roscoe's (H.) Digest of the 
Law of Nisi Prius Evidence. 16th Edit. 
By M. Powell. 2 vols. 21. 10s. 1891. 

Partnership. — A Treatise on the Law 
of Partnership. By The Right Hon. Sir 
Nathaniel Lindley, Knt., one of the 
Lords Justices of Her Majesty's Court of 
Appeal. 6th Edit., by W. B. Lindley, 
m.a. 35s. 1893. 

Fowke & Henderson's Partnership between 
Solicitors. A Collection of Precedents. By 
V. de S. Fowke and E. B. Henderson. 
With an Appendix on Solicitors' Accounts, 
by James Fitzpatrick, Fellow of the Society 
of Accountants and Auditors. 6s. 1894. 

Patents. — Goodeve's (T. M.) Abstract 
of Reported Cases relating to Letters-Patent 
for Inventions. Vol. 1. Royal 8vo. 30s. Vol. 
2. By R. Griffin, in continuation, bring- 
ing cases from 1883-1886. 25s. 1887. 

Practice before the Comptroller and the Law 
Officers, with an Abstract of Reported Cases 
and an Appendix, bringing the Cases down 
to the end of the year 1892. By T. M. 
Goodeve. 6s. 
Appendix separately, 2s. 6d. 

Terrell's Law and Practice 
Letters Patent for Inventions. 
Terrell. 3rd Edit. 25s. 

Personal Property. — Goodeve's Mo- 
dern Law of Personal Property, Royal 8vo. 
2nd Edit. By Sir H. W. Elphinstone and 
J. W. Clark. 18s. 1892. 

Williams' (Joshua) Principles of the Law of 
Personal Property, intended for Students. 
14th Edit. 21s. 1894. 

Probate. — Powles <fe Oakley. A 
Treatise on the Principles and Practice of 
the Court of Probate in Contentious and 
Non-Contentious Business. Being the Third 
Edition of Browne on Probate. In 1 vol. 
30s. 1892. 

Railway and Canal Cases.— 8 vols. 

121. 15s. 1874 to 1894. Vol. 9 in the Press. 
Railways. — Hodges' (Sir W.) Law of 
Railways, Railway Companies and Railway 
Investments ; with Statutes, Precedents, &c. 
7th Edit. By J. M. Lely. In 2 vols. 
21. 12s. 1889. 

Real Property. — Principles of the Law 
of Real Property. Intended as a First Book 
for the Use of Students in Conveyancing. 
By the late Joshua "Williams, Esq. 17th 
Edit. By T. C. Williams, ll.b. 21s. 

1892. 

Goodeve's Modern Law of Real Property, with 
an Introduction for the Use of Students. 3rd 
Edit. By Sir H. W. Elphinstone, Pro- 
fessor of the Law of Real and Personal Pro- 
perty in the Inns of Court, and J. W. Clark. 
21s. 1891. 

Kelke's Real Property Law. An Epitome of 
Real Property Law, for the Use of Students. 
By W. H. Hastings Kelke, m.a. 6s. 1892. 

Shelford's Real Property Statutes. 9th Edit. 
By Thomas H. Carson, assisted by Haroltj 
B. Bompas. 30s. 189^ # 

Receivers. — A Treatise on the L^^ 
and Practice as to Receivers appointed k 



the Court of Chancery. 
3rd Edit. 10s. 




Restraint Of Trade. — Matthews' 
Covenants in Restraint of Trade. By J. B. 
Matthews, Solicitor, Worcester. Author 
of "A Manual of the Law relating to Married 
Women." 9s. 1893. 

Sale, Contractof. — Benjamin's (J. P.) 
Treatise on the Law of Sale of Personal Pro- 
perty, with reference to the American 
Decisions and the French Code and Civil 
Law. 4th Edit. Reduced to 20s. net. 1888. 

Sale Of Goods.— Newbolt. The Sale 
of Goods Act, 1893, with Notes. By Frank 
Newbolt, m.a., Fellow of the Chemical 
Society. 6s. 1894. 

Ker (W. C. A.) and Pearson Gee's (A. B.) 
Commentary on the Sale of Goods Act, 
1893 ; forming a supplement xo Benjamin on 
Sale. 18s. 1894. 

Settled Land Acts.— The Law and 

Practice under the Settled Land Acts, 1882 
to 1890. By Aubrey St. John Clerke, 
b.a. 2nd Edit 9s. 1891. 

Settlements. — Vaizey's (J. S.) Treatise 

on Settlements upon Marriage and other 

occasions. In 2 vols. SI. 3s. 1887. 

Precedents of Settlements, by J. S. Vaizey. 

15s. 1888. 

Sheriff Law.— Mather's (P. E.) Com- 
pendium of the Law relating to the Office 
and Duties of a Sheriff. 25s. 1894. 

Statutes. — Chitty's Statutes of Practi- 
cal Utility. New Edit. By J. M. Lei.y. 
Magna Charta to 1894. 13 vols. 13/. 13s. 
Continued hy Annual Supplements. 
Maxwell on the Interpretation of Statutes. 
3rd Edit. 21s. 1896. 

Stock Exchange. — Melsheimer (R. 

E.) and Gardner (S.). The Law and Customs, 
with an Appendix containing the Official 
Rules and Regulations. 3rd Edit. 7s. 6d. 1891. 

Support and Subsidence.— Banks. 

A Treatise on the Law of Support for Land, 
Buildings, and Public Works. By 6. Banks, 
m.a. 12s. 1894. 

Title. — Hints as to Advising on Title. 
3rd Edit. By W. H. Gover. "8s. 1896. 

TortS.— The Law of Torts. By J. F. 
Clerk and W. H. B. Lindsell. 25s. 1889. 

Trade Harks. — An Abstract of Re- 
ported Cases relating to Trade Marks between 
the years 1876 and 1892 inclusive, with the 
Statutes and Rules. By James Austen- 
Cartmell. 25s. 1893. 

Eerly. A Treatise on the Law of Trade 
Marks, Trade -Name, and Merchandise 
Marks. By D. M. Kerly, m.a. 25s. 1894. 

Trusts. — Lewin's (Thomas) Practical 
Treatise on the Law of Trusts. 9th Edit. 
21. 2s. 1891. 

Vaizey. The Law relating to the Invest- 
ment of Trust Money, including the Trust 
Investment Act, 1889, and the List of 
Authorised Investments. By J. S. Vaizey. 
9s. 1890. 

Waste. — Bewbs. A Treatise on the 
Law of Waste. ByW.A.BEWES. 18s. 1894. 

Wills.— Jarman'b (T. ) Treatise on Wills. 

————— ' ^ios. 1893. 

|s (T.) Concise Form 
tl Notes. 10th Edit. 
9. 1893. 
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INCREASE OF RATES— continued. 

or jointly with any other company or companies, since the last 
day of December, 1892, directly or indirectly increased, or here- 
after increase directly or indirectly, any rate or charge, then if 
any complaint is made that the rate or charge is unreasonable, 
it shall lie on the company to prove that the increase of the rate 
or charge is reasonable, and for that purpose it shall not be 
sufficient to show that the rate or charge is within any limit 
fixed by an Act of Parliament or by any Provisional Order 
confirmed by Act of Parliament." 

Upon an application to the Railway Commissioners under this 
section alleging that a railway company have, jointly with other 
railway companies, increased a rate or charge, and that such 
rate or charge is unreasonable, the applicant must join such 
other railway companies as defendants. Mapperley Colliery Co. 
v. Midland By. Co 147 

5. Cartage Charges — Jurisdiction. — Where a railway company have, 
since the last day of December, 1892, increased a rate or charge 
for cartage, and complaint is made that the rate or charge is 
unreasonable, exclusive jurisdiction is not vested in an arbi- 
trator appointed by the Board of Trade under the Railway Rates 
and Charges Order Confirmation Acts, 1891, 1892, and the Rail- 
way Commissioners have jurisdiction to hear and determine 
such complaint under section 1 of the Railway and Canal Traffic 
Act, 1894. 

Where there is a difference between a trader and a railway 
company as to the reasonableness of a cartage charge generally, 
without reference to any such increase, the proper tribunal to 
settle such difference is an arbitrator appointed by the Board of 
Trade under the Railway Rates and Charges Order Confirmation 
Acts, 1891, 1892. 

"It seems to me that after the Railway Rates and Charges 
Order Confirmation Acts, 1891, 1892, were passed, and before 
the Railway and Canal Traffic Act, 1894, was passed, the juris- 
diction to deal with the question of reasonableness of terminal 
charges or the charges named in section 15 of the Regulation of 
Railways Act, 1873, was taken away from the Railway Com- 
missioners and dealt with by section 5 of the schedule to the 
Railway Rates and Charges Order Confirmation Acts, 1891, 1892 
— dealt with in part by substituting a maximum for what the 
Commissioners might consider reasonable, and dealt with as to 
the other part by substituting arbitration under the Board of 
Trade for the opinion of the Commissioners " (per Collins, J.). 
Mansion House Association v. London and North- Western By. Co. 

174 

JURISDICTION OF RAILWAY COMMISSIONERS. 

1. To order water-closets to be provided at a railway station as a 

reasonable facility ...".... 7 

2. To decide a complaint as to unreasonable increase of a rate or 

charge. See Increase of Bates, 5. 

3. To decide a complaint under section 4 of the Railway and Canal 

Traffic Act, 1894. See Bebate on Sidings Bate, 2. 

PARTICULARS. 

Of names of traders aggrieved 58 



